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 1 P R O C E E D I N G  

 2 CHAIRMAN IGNATIUS:  I'd like to reopen

 3 the hearing in Docket DT 11-248, Northern New Eng land

 4 Telephone Operations, LLC, regarding the Municipa l

 5 Property Tax Surcharge.  We have previously had a

 6 proceeding that resulted in determining intervent ions and

 7 ruling on temporary rates.  Order Number 25,308, issued

 8 December 28, 2011, granted temporary rates in the  amount

 9 of 99 cents per access line, up to 25 lines, on a

10 temporary basis, and then called for further proc eedings

11 to address, as we put it, "the balance of this

12 proceeding", and setting up a schedule to complet e the

13 proceeding.

14 So, let's take appearances please.

15 MR. MALONE:  Madam Chairman, Harry

16 Malone, with the law firm of Devine, Millimet & B ranch,

17 representing FairPoint Communications, specifical ly

18 Northern New England Telephone Operations, LLC.  Joining

19 me today are Ryan Taylor, the Director of Regulat ory

20 Affairs for FairPoint New Hampshire, and Kevin O' Quinn,

21 who is the Director of Regulatory Financial Repor ting for

22 Northern New England Telephone Operations.

23 CHAIRMAN IGNATIUS:  Good morning.

24 MR. MALONE:  Good morning.
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 1 MR. TAYLOR:  Good morning.

 2 CHAIRMAN IGNATIUS:  Mr. Johnston.  

 3 MR. JOHNSTON:  Cordell Johnston,

 4 Government Affairs Counsel for the New Hampshire Municipal

 5 Association.

 6 CHAIRMAN IGNATIUS:  Good morning.

 7 MS. HOLLENBERG:  Good morning.  Rorie

 8 Hollenberg, here for the Office of Consumer Advoc ate.

 9 MR. FOSSUM:  And, good morning.  Matthew

10 Fossum, for the Staff of the Public Utilities Com mission.

11 And, with me today are Kate Bailey, Michael Ladam , Les

12 Stachow, and David Goyette, from Commission Staff .

13 CHAIRMAN IGNATIUS:  Good morning.

14 Welcome.  Has there been discussion about the ord er of

15 business and how -- an agreement among the partic ipants on

16 how this should go this morning?

17 MR. FOSSUM:  No, there have not.  No,

18 there hasn't.

19 MR. MALONE:  What we would propose is

20 that we would put Mr. O'Quinn back on the stand t o update

21 his testimony from December 14, and then open it up to any

22 cross-examination that the other parties may wish  to

23 conduct or that the Commission may wish to conduc t.

24 CHAIRMAN IGNATIUS:  We have no record of
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 1 Mr. O'Quinn filing prefiled testimony with any ne w

 2 information.  Is there anything in the record tha t I'm not

 3 aware of -- in the file that I'm not aware of?

 4 MR. MALONE:  No, madam Chair.

 5 CHAIRMAN IGNATIUS:  Is there any

 6 opposition -- that's not the norm, to have someon e take

 7 the stand without having prefiled testimony.  Is there any

 8 opposition from the parties or Staff to that plan , to have

 9 Mr. O'Quinn testify?

10 MS. HOLLENBERG:  I'm not going to oppose

11 it.  I have not really been overly actively invol ved in

12 this case due to a number of circumstances at the  Office

13 of Consumer Advocate these days.  But I do note t hat it is

14 not the norm, and it doesn't give me an opportuni ty, on

15 behalf of the individuals that I represent, to pr epare to

16 cross-examine.

17 CHAIRMAN IGNATIUS:  Was there discovery?

18 Any technical sessions that occurred?  I know the re was

19 some rescheduling issues.  But was there any disc overy

20 between when we last were here in the hearing roo m to

21 today?

22 MR. FOSSUM:  Yes.  There was some

23 discovery.  And, FairPoint has also submitted to the

24 parties various pieces of information that update  exhibits
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 1 that were presented during the temporary rates po rtion of

 2 this proceeding, that it's my understanding were going to

 3 be presented today as updates to -- so, I guess, in that

 4 regard, there is testimony and exhibit in the rec ord that

 5 will be updated today.  But, yes, there's no new filed

 6 testimony, but there has been some discovery that  has been

 7 conducted.

 8 MS. HOLLENBERG:  And, madam Chair, if I

 9 may just note.  I mean, one question I did have i n

10 preparing for today's hearing was whether or not the

11 Explanatory Memorandum would be something that wo uld be

12 sworn to by a witness offered by FairPoint, as, y ou know,

13 a statement of position, so at least there was so me

14 statement in the Commission's record that was und er oath

15 about the circumstances underlying the tariff fil ing.

16 CHAIRMAN IGNATIUS:  And, when you say

17 "Explanatory Memorandum", what's that?

18 MS. HOLLENBERG:  It's the memorandum

19 that was filed, and then updated.  There was, wit h the

20 initial tariff filing, there was an Explanatory M emorandum

21 filed, dated November 15th, 2011, which included the facts

22 underlying the filing.  And, then, it was updated  on the

23 12th of December.  And, my question was that -- w as

24 whether or not this would be sworn to by a witnes s, and
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 1 then could be somewhat in the form of a prefiled

 2 statement.

 3 CHAIRMAN IGNATIUS:  Well, I think those

 4 two documents were made Exhibits 1 or 2 in the fi ling.

 5 MS. HOLLENBERG:  Okay.  

 6 CHAIRMAN IGNATIUS:  In the docket,

 7 excuse me.  And, Mr. O'Quinn testified under oath  to

 8 those.

 9 MS. HOLLENBERG:  Okay.

10 CHAIRMAN IGNATIUS:  So, I think we're

11 okay on that.  It's to any further information.  So, I

12 take it, is there no objection to Mr. O'Quinn tes tifying

13 and updating the information and being available for

14 cross-examination?

15 MS. HOLLENBERG:  No.

16 CHAIRMAN IGNATIUS:  All right.  All

17 right, why don't we proceed then, Mr. Malone.

18 MR. MALONE:  Would you care to take the

19 stand.

20 CHAIRMAN IGNATIUS:  And, while he's

21 heading up there, let me ask everyone to be mindf ul that

22 there are some confidential documents or numbers within

23 documents, and there's a bit of -- I want to be s ure we're

24 all on the same track on what's confidential and what
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 1 isn't.  From going through the files this morning ,

 2 Exhibit 1 contains confidential documents -- conf idential

 3 information.  Exhibit 2 does as well.  Although, did you

 4 pare back the level of confidentiality in them?  That's

 5 one question to think about.  Another is, Exhibit  3 was

 6 stamped "confidential", but it was made "not conf idential"

 7 during the course of the hearing?

 8 MR. MALONE:  That's correct.

 9 CHAIRMAN IGNATIUS:  And, Exhibit 4 is

10 not stamped "confidential", and my handwriting sh ows "not

11 confidential".  So, I assume that's correct?

12 MR. MALONE:  That is correct.

13 CHAIRMAN IGNATIUS:  All right.  So, the

14 only question is, on 1 and 2, did we, and I apolo gize, we

15 have files, we sort of had a changing of the guar ds, and

16 some of our files are not as full as they should be.  Are

17 there -- did we scale back the things that were c alled for

18 as "confidential" in 1 or 2, or did they remain a s

19 requested?  I know there was a specific finding t hat

20 access lines would remain confidential.

21 MR. MALONE:  That was the only piece of

22 information that remained confidential.

23 CHAIRMAN IGNATIUS:  So, the confidential

24 version, people should turn to, and everything, e xcept on
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 1 Page -- I'm looking at the December 12th document , which

 2 is Exhibit 2, is it the only thing that is now

 3 confidential is on Page 2, that identifies the nu mber of

 4 access lines times 99 cents, equals a dollar figu re?  

 5 MR. MALONE:  That is correct.

 6 CHAIRMAN IGNATIUS:  So, that entire line

 7 would be confidential?

 8 MR. MALONE:  Yes.

 9 CHAIRMAN IGNATIUS:  Is anything else in

10 those next two lines considered "confidential"?

11 MR. MALONE:  No, madam Chairman.  

12 CHAIRMAN IGNATIUS:  And, nothing in the

13 text, the page and a half of text remains confide ntial?

14 MR. MALONE:  No.

15 CHAIRMAN IGNATIUS:  Thank you.

16 CMSR. HARRINGTON:  So, what's here,

17 where it says "begin confidential", "end confiden tial" is

18 no longer correct?  The "end confidential" should  be moved

19 up, below the first line?  It's just that phrase.

20 CHAIRMAN IGNATIUS:  And, on Exhibit 1,

21 which was the November 15th filing, again, we hav e text

22 that's marked as "confidential", but that no long er is

23 considered "confidential"?

24 MR. MALONE:  That is correct.

                  {DT 11-248}  {05-16-12}
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 1 CHAIRMAN IGNATIUS:  And, again, on the

 2 second page, I'm afraid I only have the redacted one, but

 3 is it the same structure, there's a line that has  access

 4 lines?  All right.  Same thing.  So, that one lin e would

 5 be confidential, and otherwise not?

 6 MR. MALONE:  That's right.

 7 CHAIRMAN IGNATIUS:  Okay.  Thank you.  I

 8 think we're set.

 9 (Whereupon Kevin O'Quinn  was duly sworn 

10 by the Court Reporter.) 

11 KEVIN O'QUINN, SWORN  

12  DIRECT EXAMINATION  

13 BY MR. MALONE: 

14 Q. Could you please state your name for the record .

15 A. Kevin O'Quinn.

16 Q. And, who is your employer, Mr. O'Quinn?

17 A. I'm employed by FairPoint Communications, in th e

18 position of Director of Financial Reporting to th e

19 regulatory commissions in Maine, New Hampshire, a nd

20 Vermont, as well as to the FCC.

21 Q. And, are you the same Mr. O'Quinn who testified  in this

22 proceeding on December 14th, 2011?

23 A. Yes, I am.

24 Q. Mr. O'Quinn, is there anything you would like t o add to
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 1 that testimony or revise?

 2 A. Yes.  Since I was here testifying in the middle  of

 3 December, we have received bills from the

 4 municipalities, a total of an additional 53 bills  from

 5 the municipalities, that, in total, as of May 1st , we

 6 had received 167 bills representing the fiscal ye ar

 7 2011.

 8 Q. All right.  And, I'm going to show you an exhib it

 9 that's marked "First Revised Exhibit 4".  Are you

10 familiar with this exhibit?

11 A. Yes, I am.

12 (Atty. Malone distributing documents.) 

13 CMSR. HARRINGTON:  Does this replace the

14 original Exhibit 4?

15 MR. MALONE:  Yes, it does.

16 CHAIRMAN IGNATIUS:  And, have you

17 provided magnifying glasses for all the parties?

18 (Laughter.) 

19 BY MR. MALONE: 

20 Q. I'm sorry.  Could you repeat your answer again.

21 A. Yes.  I'm familiar with this exhibit.

22 Q. Okay.  And, this is an update to the Exhibit 4 that has

23 previously been filed in this proceeding?

24 A. Yes.

                  {DT 11-248}  {05-16-12}
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 1 Q. Okay.

 2 CHAIRMAN IGNATIUS:  Before we go on,

 3 they're rather different in their format.  Maybe it's just

 4 more boxes have been put around the numbers, and,

 5 obviously, more locations added.  But, because it 's

 6 different enough, why don't we make this just "Ex hibit 5".

 7 Any opposition to that from anyone?

 8 MR. MALONE:  We already have an Exhibit

 9 5.

10 CHAIRMAN IGNATIUS:  Oh.  Oh, we reserved

11 5 for additional municipal tax bills?

12 MR. MALONE:  That's correct.

13 CHAIRMAN IGNATIUS:  And, have those been

14 received?  All right.  We don't have those in our  files,

15 so we need to locate those at a break.  But, okay .  So,

16 let's make this "Exhibit 6" then.  Thank you.  An d, so, at

17 the top it says "Revised 4", let's just make that  "Exhibit

18 6" for identification.

19 MR. MALONE:  All right.

20 CHAIRMAN IGNATIUS:  Thank you.

21 (The document, as described, was 

22 herewith marked as Exhibit 6  for 

23 identification.) 

24 BY MR. MALONE: 

                  {DT 11-248}  {05-16-12}



                    [WITNESS:  O'Quinn]
    14

 1 Q. All right.  And, Mr. O'Quinn, I'd like to now s how you

 2 a document that we've labeled "First Supplement t o

 3 Exhibit 5".  Are you familiar with this exhibit?

 4 A. Yes, I am.  This revised exhibit is the additio nal

 5 invoices that we have received from the New Hamps hire

 6 municipalities.  "Additional" meaning the ones we  have

 7 received since I was here testifying back in the middle

 8 of December.

 9 CHAIRMAN IGNATIUS:  Can we just -- I

10 think it would be clearer if we just give this a separate

11 number.  So, this would be "Exhibit 7" for identi fication.

12 MR. MALONE:  Okay.

13 (The document, as described, was 

14 herewith marked as Exhibit 7  for 

15 identification.) 

16 CMSR. HARRINGTON:  But it updates

17 previous Exhibit 5, is that correct?

18 CHAIRMAN IGNATIUS:  It adds to.  I don't

19 know if it updates, but there's additional munici palities,

20 correct?

21 MR. MALONE:  Correct.

22 WITNESS O'QUINN:  Yes, that's correct.

23 BY MR. MALONE: 

24 Q. So, including the additional tax bills that are  in
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 1 Exhibit 7, with those that are in Exhibit 5, how much

 2 has FairPoint been billed by the municipalities t o

 3 date?

 4 A. For -- as I've summarized in the -- excuse me - - the

 5 First Revised Exhibit 4, the total amount that we  have

 6 been billed, including refunds, is approximately

 7 $5.5 million for fiscal year 2011.

 8 CMSR. HARRINGTON:  Could you give us

 9 that number again please?

10 WITNESS O'QUINN:  Approximately

11 5.5 million.  The specific number is $5,547,938.

12 BY MR. MALONE: 

13 Q. And, how much of that have you paid?

14 A. Approximately the entire amount, 5.5 million.

15 Q. All right.  In your opinion, do you feel that t his

16 figure is a good representation of what FairPoint 's

17 municipal tax obligation will be going forward?

18 A. No.  As detailed in the exhibit, we have been b illed by

19 167 municipalities, of a total of 230 municipalit ies

20 that were subject to taxation in the state.  Goin g

21 forward, I think it's very possible that we'll be  taxed

22 by more than 167 municipalities that have billed us,

23 again, for fiscal year 2011.

24 In addition, we have begun challenging
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 1 the bills.  We've issued abatements to a majority  of

 2 the bills that we've received to date, with the h ope

 3 that -- that the level of billing that we've rece ived

 4 from the municipalities in some way will end up b eing

 5 less than the bill that we've received.

 6 Q. All right.  Mr. O'Quinn, on the December 14th h earing,

 7 you also presented an exhibit that was eventually

 8 marked as "Exhibit 3", which was used to explain how

 9 FairPoint allocated the cost of the property tax across

10 its operations, is that correct?

11 A. Yes.

12 Q. I'd like to show you an exhibit that we've mark ed

13 "First Revised Exhibit 3", which we're happy to c all

14 "Exhibit 8".

15 CHAIRMAN IGNATIUS:  Thank you.

16 (Atty. Malone distributing documents.) 

17 CHAIRMAN IGNATIUS:  That will be marked

18 for identification as "Exhibit 8".

19 (The document, as described, was 

20 herewith marked as Exhibit 8  for 

21 identification.) 

22 BY MR. MALONE: 

23 Q. Mr. O'Quinn, could you describe this exhibit.

24 A. Yes.
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 1 MR. FOSSUM:  Excuse me.  May I -- I

 2 apologize for interrupting.  But, in light of the

 3 discussion about "confidential" material, I wante d to

 4 point out that, on Exhibit 8, there is a listing for line

 5 numbers, including "surcharge lines" and "resale lines".

 6 It's my understanding that the line counts were s upposed

 7 to remain confidential.

 8 MR. MALONE:  That is a good catch,

 9 Mr. Fossum.  We'll have to revise this exhibit to  make

10 confidential that section there.

11 CHAIRMAN IGNATIUS:  So, before -- has an

12 exhibit been distributed to everyone?

13 MR. MALONE:  Everyone here in the room

14 is privy to the confidential information, so --

15 CHAIRMAN IGNATIUS:  All right.  So, if

16 everyone can hand-mark right now, just so we're c ertain

17 which lines.  Is it the "E911 Surcharge lines", t hat line,

18 and the number next to it, is what you're seeking

19 confidentiality for?

20 MR. MALONE:  That's correct.  The

21 " <CONFIDENTIAL>" and the " <CONFIDENTIAL>".

22 CHAIRMAN IGNATIUS:  I was trying to

23 avoid saying it on the record.  So, those two num bers is

24 what --
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 1 MR. MALONE:  That's correct.

 2 CHAIRMAN IGNATIUS:  -- is what you're

 3 seeking confidentiality for.  And, we had agreed

 4 previously that those would remain confidential.  So,

 5 that's fine.  

 6 And, Mr. Patnaude, if you can make a

 7 confidentiality note --

 8 MR. MALONE:  Thank you, Mr. Patnaude.

 9 CHAIRMAN IGNATIUS:  -- in the

10 transcript.

11 BY MR. MALONE: 

12 Q. Sorry if I asked you this question already,

13 Mr. O'Quinn.  Can you describe what this exhibit is?

14 A. Yes.  I prepared this exhibit to update the Exh ibit 3

15 from the -- when I testified, with the same alloc ation

16 process, using the most current numbers.  The fir st

17 column of numbers represents the "Updated Fiscal Year

18 2011" municipal billings, and it's supported by t he

19 revised exhibit previously filed.  The second col umn of

20 numbers represents an estimate of what we would e xpect

21 to be billed in 2012, with the assumption that we 're

22 taxed by the entire 230 municipalities.  In the t hird

23 column of numbers, with the column heading

24 "Cumulative", is adding up what we have been bill ed for
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 1 fiscal year 2011, the estimate for 2012, and it t otals

 2 those two columns.

 3 By way of an explanation, going down the

 4 left side, in the regulatory financial world, dol lars

 5 are allocated to various product services or regu latory

 6 entities.  And, when I had originally prepared th is, in

 7 response to questions that we had received from t he

 8 Staff, what I've done here is I've tried to prese nt the

 9 fact that, on the assumption that we're billed by  the

10 -- using the first column of numbers, 5.5 million ,

11 under federal rules, specifically Part 64, we wou ld

12 allocate approximately 5 percent of those costs t o

13 non-regulated operations.  Using the FCC formula for

14 pole attachments, which was another area question ed, we

15 would allocate approximately 110,000 of the costs  to

16 pole attachments, which then leaves the amount su bject

17 to regulation.  "Regulation" defined as "FCC-regu lated"

18 or "interstate", and "state-regulated" referred h ere to

19 "intrastate".  The regulatory rules are defined a s "FCC

20 Part 36" rules.  And, we would -- those rules dic tate

21 that we're to assign approximately 34 percent of the

22 costs to FCC-regulated or interstate operations, with

23 the residual 66 percent allocated to intrastate o r

24 PUC-regulated operations.
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 1 With that all as background, of the

 2 5.5 million, approximately 3.4 million would be

 3 assigned to New Hampshire intrastate operations, and

 4 would be the basis amount that we'd be carrying f orward

 5 as our intrastate cost.

 6 Q. All right.  Mr. O'Quinn, you testified at the l ast

 7 hearing that "the 99 cent surcharge would result in

 8 approximately $3.1 million in additional revenue. "  Has

 9 that estimate changed?

10 A. Yes, it has.  Based on the access line numbers that are

11 in play, that were in place as of March 31st, 201 2,

12 based on the 99 cents surcharge, we'd expect an a nnual

13 revenue surcharge number of approximately 2.9 mil lion.

14 Q. Okay.  You also testified at the last hearing t hat

15 "FairPoint had negative earnings in New Hampshire  of

16 approximately $60 million."  Is that true?

17 A. Yes.

18 Q. Has that status changed since that time?

19 A. Yes, it has.  Based on our last reported earnin gs

20 statement to the Commission, our earnings are

21 approximately -- a negative approximately 72.4 mi llion.

22 MR. MALONE:  Thank you, Mr. O'Quinn.  I

23 have no further questions, madam Chairman.

24 CHAIRMAN IGNATIUS:  Thank you.
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 1 Mr. Johnston.

 2 MR. JOHNSTON:  Thank you.  Mr. O'Quinn,

 3 just a few questions.

 4 CROSS-EXAMINATION 

 5 BY MR. JOHNSTON: 

 6 Q. Does FairPoint, I hope you're the appropriate p erson to

 7 ask these questions, does FairPoint own property in New

 8 Hampshire, apart from poles and conduits, on whic h it

 9 pays municipal property taxes?

10 CMSR. HARRINGTON:  Excuse me.  Could you

11 speak a little closer to the microphone please.

12 MR. JOHNSTON:  Okay.

13 CHAIRMAN IGNATIUS:  Make sure the red

14 light is showing.

15 MR. JOHNSTON:  It's on.

16 BY MR. JOHNSTON: 

17 Q. Does FairPoint own other property in New Hampsh ire,

18 apart from poles and conduits, and forgetting abo ut the

19 use of right-of-way, other property on which it p ays

20 property taxes in New Hampshire?

21 A. Yes.

22 Q. Okay.  Does FairPoint impose a surcharge on its  billing

23 statements to recover those other property tax

24 expenses?
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 1 A. Specifically, no.  But I will add that those ty pes of

 2 taxes were included in the last time rates were s et in

 3 the State of New Hampshire.

 4 Q. So, those -- so, those, the expenses for those taxes

 5 are recovered through the rates?

 6 A. I struggle with the word "recovery" when we hav e

 7 negative earnings.  "Recovery" is a fair term whe n one

 8 is a monopoly, and they have rates that are

 9 specifically designed to recover costs.  FairPoin t's in

10 a competitive environment right now.  And, to lit erally

11 say that "we're recovering our costs today" or th at

12 "we've recovered those costs", I just struggle wi th the

13 theory of it, that those costs are recovered.

14 Q. Okay.

15 A. They were part of the rate-setting process the last

16 time rates were set.

17 Q. Okay.  Understood that they may not be fully re covered,

18 but they are included in the rate-setting process ?

19 A. Yes.

20 Q. Okay.  Thank you.  Does FairPoint pay property taxes on

21 its poles and conduits in other states?  Or, let' s

22 limit that to Maine and Vermont?

23 A. I believe we do.  But I would prefer to take a record

24 request on that, to be 100 percent sure on it.
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 1 Q. Okay.  Can you -- well, let me ask you this.  C an you

 2 identify any other state in which FairPoint inclu des a

 3 property tax surcharge on its billing statements?

 4 A. I don't believe there is another state where we  have a

 5 surcharge.  There's a lot of taxes that get bille d and

 6 collected on behalf of the state, E911 is an exam ple.

 7 But, as far as a specific surcharge, I don't beli eve

 8 there is a state where we -- where we do that.

 9 Q. Okay.  Thank you.  Does FairPoint pay the New H ampshire

10 Business Enterprise Tax?

11 A. Yes.

12 Q. Okay.  And, I assume that that is not recovered

13 separately as a surcharge on the billing statemen ts?

14 A. I believe it was a form of taxation that was in  place

15 the last time rates were set.

16 Q. Okay.  Thank you.  Can you tell me, apart from the new

17 Municipal Property Tax Surcharge, what other surc harges

18 are included on FairPoint's billing statements?

19 A. I'm going to go back to what I had mentioned be fore.

20 There's a lot of surcharges thrown on the telepho ne

21 bill.  There's a federal Universal Service Fund,

22 there's, in certain cases, state Universal Servic e

23 Funds, and each state has its own tax structure, as

24 well as what it surcharges on a bill.  So, Maine,  as an
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 1 example, has several surcharges on a customer bil l.

 2 The FCC, as I had mentioned, puts a Universal Ser vice

 3 Fund.  We surcharge what our costs are for the fe deral

 4 Universal Service Fund on the bill.  Maine, and I

 5 believe Vermont, or Maine and Vermont, I believe,  also

 6 have Universal Service Fund surcharges or billing s that

 7 we put on customer bills.  So, it's not unique.  The

 8 State of Massachusetts, in a similar situation,

 9 surcharging for similar type transactions, Verizo n puts

10 a surcharge on the customer bill very similar to what

11 we're proposing here.

12 Q. Okay.  The E911 Surcharge, that is a -- that is  a

13 surcharge that is specifically required by state

14 statute, is that correct?

15 A. That's my understanding, yes.

16 Q. Okay.  Now, with this Municipal Property Tax Su rcharge,

17 am I correct that there is -- there's not necessa rily

18 any connection between the location of the proper ty,

19 the poles and conduits, on which FairPoint is pay ing

20 the tax, and the location of any given customer o n whom

21 the surcharge is being imposed?  So, for example,  a

22 customer in Town A might be paying the surcharge,  even

23 though FairPoint may not own any poles and condui ts in

24 Town A, is that correct?
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 1 A. That possibility exists, yes.

 2 Q. And, alternatively, in Town B, FairPoint might own

 3 poles and conduits, and, therefore, paid property

 4 taxes, but might not have any customers in Town B  that

 5 the surcharge is being imposed on, is that correc t?

 6 A. I'm sorry.  Could you repeat that please.

 7 Q. Okay.  In Town B, FairPoint might own poles and

 8 conduits, and, therefore, be paying property taxe s to

 9 the Town, but might not have any customers in tha t town

10 that are paying the surcharge, is that correct?

11 A. That's possible, yes.

12 Q. Okay.  Now, the property tax that FairPoint pay s on its

13 poles and conduits is being referred to as a "Mun icipal

14 Property Tax Surcharge".  And, yet, am I correct that a

15 share of the property tax also goes to the school

16 districts, and a share to the county and a share to the

17 state?

18 A. I'm sorry, is that a question?

19 Q. Yes, that's a question.  Is that -- am I correc t in

20 that understanding?

21 A. My understanding is that the property tax bills  are, in

22 some way, divvied up for schools and other servic es

23 provided by the town.

24 Q. Okay.
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 1 A. Did I answer your question?

 2 Q. Yes, I think -- Yes.  Thank you.  I think you i ndicated

 3 that FairPoint -- FairPoint has filed for abateme nts or

 4 otherwise contested the assessments of property t axes

 5 on the poles and conduits in some of the municipa lities

 6 that have sent bills.  Do you know, I think you s aid

 7 you "received bills from 167 municipalities".  Do  you

 8 know in how many of those you have filed for abat ements

 9 or otherwise challenged the assessments?

10 A. I don't have specific numbers.  We have filed

11 abatements for virtually every invoice.  And, I s ay

12 "virtually", as in most of the invoices.  There w ere a

13 few municipalities that, based on the advice of t he

14 consulting group that we have hired to help us wo rk

15 through this issue, said there were -- there were  some

16 municipalities who we felt billed us fairly and, as

17 such, did not file abatements.

18 Q. Okay.  Now, you said that the total amount bill ed to

19 date is approximately $5.5 million, is that corre ct?

20 A. That's correct.  Yes.

21 Q. Okay.  Do you know if, in the event that all of  the

22 abatements that you have filed for were granted e xactly

23 as requested, do you have any idea what the total

24 reduction in tax liability would be?
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 1 A. I don't have that number with me, no.

 2 MR. JOHNSTON:  Okay.  Thank you.  That's

 3 all I have.  Thank you.

 4 CHAIRMAN IGNATIUS:  Thank you.

 5 Ms. Hollenberg.

 6 MS. HOLLENBERG:  Thank you.  Good

 7 morning.

 8 WITNESS O'QUINN:  Good morning.

 9 MS. HOLLENBERG:  I see you're a Holy

10 Cross graduate.  I am one as well.  So, I will be  kind and

11 gentle.

12 WITNESS O'QUINN:  I appreciate that.

13 Thank you.

14 BY MS. HOLLENBERG: 

15 Q. I notice on Exhibit 8 that there's a line that -- for

16 "Consultants Cost".  Can you describe the costs t hat

17 would be included?  It looks as though that those  are

18 amounts that are "to be determined".  But what ty pes of

19 costs would be included in that line?

20 A. As I just mentioned to Mr. Johnston, we have hi red a

21 consulting company to assist us with the whole

22 abatement and assessment process.  And, the costs  that

23 we incur to pay that firm is what I would propose  to

24 include.  And, once we know what that amount is, that I
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 1 would include that as part of the cost of the mun icipal

 2 tax.  And, that's what it would be.

 3 Q. So, it's fair to say then that the surcharge, w hich the

 4 Company has filed, the Municipal Property Tax

 5 Surcharge, will include costs other than just a

 6 pass-through of the tax charged by the municipali ties?

 7 A. That's the proposal I'm making, yes.

 8 Q. And, would FairPoint have any opposition to inc luding

 9 some language in the name of the surcharge to ref lect

10 that it also includes the costs of legal challeng e, the

11 legal challenges that FairPoint is undergoing?

12 A. I'm not in a position to commit "yes" or "no" t o that.

13 Q. Would you agree, though, that revising the name  to

14 reflect that there are other fees or costs includ ed

15 would more accurately describe the surcharge?

16 A. I'm not sure.  I'm a financial person.  I'm not  sure

17 it's material --

18 Q. Okay.

19 A. -- and worthy of complicating a customer bill w ith

20 something like that.

21 Q. Mr. O'Quinn, are you generally familiar with th e

22 Settlement Agreement that the Company reached wit h the

23 Commission Staff in DT 07-011?

24 A. I'm somewhat familiar with it, yes.
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 1 Q. And, in that Settlement Agreement, there was a

 2 provision that required FairPoint or prohibited a ny

 3 kind of change in base rates during a particular period

 4 of time.  Do you recall something like that?

 5 A. Yes.

 6 Q. And, there was a provision in that term of the

 7 Settlement that enables FairPoint to request rate

 8 changes in the event of exigent circumstances.  I s that

 9 familiar to you?

10 A. Yes.

11 Q. And, would you agree that FairPoint considers t he

12 municipal property taxes as an "exigent circumsta nce"

13 under that agreement?

14 A. Yes.

15 Q. Thank you.  In terms of the requests for abatem ent of

16 the property tax bills, what does the Company pla n, if

17 and when there are any abatements received, in te rms of

18 attributing those reductions in tax bills to cust omers?

19 A. My thought on that is that we would -- we'd com e forth

20 to the Commission and Staff, after we have the fu ll

21 benefit of an abatement process, such that we cou ld

22 quantify factually what the cost of this is, what  the

23 allocation to intrastate operations, and then wha t

24 we're receiving for revenues from the surcharge.  And,
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 1 recognizing that we've already incurred, on an

 2 intrastate basis, over 3.4 million, and, as we go

 3 forward, what we're billing out, you know, somewh ere

 4 over 200,000, and incurring more costs, that we'd

 5 capture that information altogether and look at w hat

 6 the revenue received is versus the costs that we' ve

 7 incurred, including the abatements and refunds, a nd see

 8 whether the rate is appropriate going forward.

 9 Q. So, would that be a reconciliation process of s orts?

10 A. Yes.

11 Q. Okay.  So, is it fair to say that FairPoint is not

12 seeking to recover or is just seeking to recover the

13 actual amounts of their property taxes through th is

14 surcharge?

15 A. Yes.

16 Q. And, would FairPoint be -- or, I guess the firs t

17 question I have is, have the amounts that FairPoi nt has

18 incurred to date been audited by the Commission?

19 A. Every piece of evidence is in this case.

20 Q. Every piece of evidence, your documents have be en filed

21 with the Commission.  Are you aware that the Comm ission

22 has an Audit Staff that audits filings by the

23 Commission -- by companies?

24 A. Yes.  I am aware.

                  {DT 11-248}  {05-16-12}



                    [WITNESS:  O'Quinn]
    31

 1 Q. And, do you know if there has been an audit of the

 2 filing yet?

 3 A. To my knowledge, there has not been one.

 4 Q. And, if the Company were to seek some kind of

 5 reconciliation of the amounts that it recovers th rough

 6 the surcharge, would it agree to have its costs a nd

 7 revenues audited by the Commission?

 8 A. Absolutely, yes.

 9 MS. HOLLENBERG:  Okay.  Thank you.

10 Thank you.  I have no other questions.

11 CHAIRMAN IGNATIUS:  Thank you.

12 Mr. Fossum.

13 MR. FOSSUM:  Thank you.  

14 BY MR. FOSSUM: 

15 Q. I guess I'll start by just following up on the

16 questions you were just asked about, a reconcilia tion.

17 Mr. O'Quinn, are you familiar with Senate Bill 48 ?

18 Does that mean anything to you?

19 A. I have been informed a little bit about it.  Bu t I

20 don't have a lot of knowledge about it, no.

21 Q. Do you -- so, to the best of your knowledge the n, do

22 you know if Senate Bill 48 would have any effect on a

23 future reconciliation of these costs?

24 A. No, I'm not.  No, I'm not.
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 1 Q. I'd also like to follow up with some of the que stions

 2 that Mr. Johnston asked you regarding other prope rty

 3 taxes.  Is there some reason that this tax could not be

 4 included in FairPoint's rates?

 5 A. I believe it could be included in rates.  I bel ieve the

 6 timing is such right now that it would be inappro priate

 7 to put an amount in rates, until we've had the be nefit

 8 of historical billing, the impact of what -- of g oing

 9 through an abatement process.  Once those numbers  are

10 firmed up and have been through a process, then a t that

11 point I believe that it's more appropriate to loo k at

12 it from a rate standpoint.

13 Q. So, is it your position then that FairPoint wou ld come

14 in in a year, or thereabouts, when it has a bette r

15 understanding of the tax burden, to move these co sts

16 into its rates?

17 A. I'm not in a position to answer that.

18 Q. Does FairPoint currently have any proposals for

19 addressing this tax cost through its rates?

20 A. Just as has been presented here, and from my

21 standpoint, that the reconciliation process I thi nk is

22 a necessary step to take prior to formal or final izing

23 the rate aspect to it.

24 Q. So, essentially, your position then, if I under stand,
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 1 is that you're proposing only the surcharge right  now,

 2 and that you have no proposal for putting this co st

 3 into FairPoint's rates?  Is that accurate?

 4 A. I have no proposal toward that.

 5 Q. I'd like to ask you a few questions about what has now

 6 been labeled as "Exhibit 6".

 7 A. The difficult-to-read exhibit?

 8 Q. Yes.  Now, you said that the amounts that are b illed on

 9 here are for fiscal year 2011, is that correct?

10 A. That's correct.

11 Q. So, given that it's the middle of May 2012, do you

12 anticipate there being many more municipalities t hat

13 will, in fact, be doing any billing for fiscal ye ar

14 2011?

15 A. I don't anticipate that there will be many more ,

16 although there was a bill that came in this past week

17 and since I filed this.  What I do anticipate and  hope

18 is that -- that the municipal -- that certain

19 municipalities will respond to our abatement fili ng and

20 be issuing or proposing and issuing some level of

21 refund, again, in response to our abatement filin g.

22 Q. And, I guess, on the issue of abatements then, do you

23 have any feeling for about how long that abatemen t

24 process might last?
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 1 A. I know that there's -- well, we've filed our

 2 abatements.  The municipalities have until I beli eve

 3 it's July 1st to respond to our abatement.  If th ey do

 4 not respond, then it's an indication or it's basi cally

 5 stating that they denied our abatement.  And, the n, we

 6 have until September 1st to decide whether to go to the

 7 next level, which is either a -- going to superio r

 8 court or to an agency, an arbitrating-type agency  to

 9 bring our abatement to that process.

10 Q. So, potentially many months from now then?

11 A. Correct.

12 Q. Looking back again at Exhibit 6, if I'm reading  it

13 correctly, it seems to include pole and conduit

14 valuation and tax amounts for essentially what I

15 believe are the largest municipalities in New

16 Hampshire.  I mean, on here is Concord, Mancheste r,

17 Nashua, Derry, Hudson.  Is there any larger

18 municipality left that hasn't yet issued a bill?

19 A. I'm sorry, I haven't studied it that way.  This  is a

20 factual sheet, meaning this is what we've been bi lled

21 by the 167.  I haven't gone through there.  I kno w --

22 yes, as you had said, the larger municipalities h ave,

23 in fact, billed us, and that's all here.  So, I g uess,

24 by default, there are no other large municipaliti es to
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 1 be billing us.

 2 Q. And, you know, I'm not -- you said that "this d oesn't

 3 necessarily reflect a fair valuation of FairPoint 's

 4 property to this point."  Is that an accurate

 5 description of your testimony from earlier?

 6 A. Yes.

 7 Q. So, I'm trying to understand what would be an a ccurate

 8 valuation.  And, so, I'm trying to understand wha t

 9 municipalities might be left that would be billin g

10 FairPoint.  And, you're saying, essentially, what 's on

11 the sheet is what's on the sheet?

12 A. Yes.  Fair enough.  What's here is what we have  been

13 billed by the municipalities.  The point I'm maki ng is

14 that we've gone out and hired a firm to assist us  with

15 what the proper assessed value is.  What's on her e is

16 the municipalities' assessed value.  We've filed an

17 abatement, which is a reflection of the fact that  we

18 don't agree with the assessment.  And, when I mad e the

19 statement of what a fair value is, that's what's going

20 to work its way through the abatement process.  A nd,

21 again, what's here is the assessed value from the

22 municipalities; we don't believe to be a fair val ue in

23 most cases.

24 Q. So, looking at the numbers you've provided at t he
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 1 bottom of the second page, it appears that you've

 2 calculated an average per the invoice, and then u sed

 3 that to calculate a presumed upper end of the ran ge.

 4 Is that accurate?

 5 A. I'm going to say a "conservative estimate".  I' m not --

 6 I don't know that I'd say the "upper end of the r ange",

 7 but maybe that's semantic.

 8 Q. Well, given that you said that you believe that

 9 municipalities have over-valued FairPoint's prope rty

10 and that you've already sought abatements in virt ually

11 every one of those cases, why wouldn't that repre sent

12 the upper end of the range?

13 A. I mean, the potential is there that the municip alities

14 that haven't billed us will bill us at a higher

15 assessed value than the average.  You know, the

16 possibility is there that we won't be successful in the

17 abatement process, and that this is ultimately wh at our

18 tax value is.  And, you know, if I add onto that,  that

19 the average I have here ends up being less than w hat is

20 billed out by the remaining municipalities, poten tially

21 could be higher than this.

22 Q. Do you think that's a realistic potential?

23 A. I certainly hope it's not, not the case.  But, as an

24 accountant, you follow conservative principles, a nd
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 1 this is a conservative and practical way to estim ate

 2 what 2012 costs are.

 3 Q. Looking at the exhibit, there appears to be, fo r

 4 "Conway", the better part of a dozen entries.  Co uld

 5 you explain why there are so many entries for "Co nway"?

 6 A. These were the bills that Conway sent to us.  M y

 7 understanding is they bill by district within the

 8 Conway municipality.  And, this is the number of bills

 9 that we've received.

10 Q. Is that a -- is that counted in your system as a single

11 property tax bill or is that, as you've listed, i s a

12 multiple billing?

13 A. That's part of the 167 municipalities.  So, we -- if

14 there's -- if there's ten here, and I'm just doin g a

15 real rough estimate, that's not -- I didn't count  those

16 as ten in my 167; I counted it as one.

17 Q. Okay.  Looking back up and just picking the fir st one

18 on the list that appears to do -- I'm going to as k

19 about, looking at the entries for "Brookline".  T here's

20 a positive entry, an appraised value for about 98 0,000,

21 and then what looks like a negative entry, for ab out

22 134,000 below that.  Could you explain what those  two

23 entries represent?

24 A. Yes.  That's an example of a municipal that res ponded
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 1 to our abatement and issued a refund check.  So, in

 2 that case, Brookline's original bill and assessme nt,

 3 that their bill was for "$23,570".  And, after we  filed

 4 the abatement, they responded to our abatement wi th a

 5 check -- or, a refund check in the amount of "$3, 314".

 6 And, we did kind of the reverse arithmetic to com e up

 7 with what that represented on the assessed value,  to

 8 the extent it wasn't on the refund check from the  Town

 9 of Brookline.

10 Q. And, reading down this first page, I see other similar

11 entries for Croydon, for Dummer, for East Kingsto n, and

12 a few others.  Does the -- does having received

13 abatements from a number of municipalities alread y give

14 you any indication of the possible success of you r

15 abatement actions in the other municipalities?

16 A. It's certainly positive.  We've received refund s from

17 about 14 municipalities, totaling about $87,000.  We

18 certainly think that's a positive, that there are  some

19 municipalities that, when presented with informat ion,

20 are revising what their bills are.  How that play s out

21 across all the municipalities I think is somethin g

22 we'll find out over the next number of months.

23 Q. I think this is my last question on this sheet.   Going

24 down to the entry for "Groton".  And, moving over  to
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 1 the right column for the "Right-of-Way" listing, there

 2 appears to be a negative entry for the Right-of-W ay

 3 listing.  Was that -- that, as well as a negative  entry

 4 for "Poles and Conduits".  Was that a combined

 5 abatement for both Right-of-Way and Poles and Con duits?

 6 A. Yes.  My understanding is yes.

 7 Q. And, so, was it rebated to FairPoint on that in dividual

 8 basis, Right-of-Way and Poles and Conduits, or di d you

 9 have to do some sort of allocation?

10 A. No.  I believe that's specific to Right-of-Way and

11 specific to Pole and Conduit.

12 Q. And, I don't -- in other of your abatement acti ons, did

13 they also include challenges to the "Right-of-Way "

14 assessment, as well as the "Pole and Conduit"

15 assessments?

16 A. Yes, it is still being challenged.

17 Q. Do you know how many of those challenges, at le ast even

18 a percentage of them, include the right-of-way wi th

19 poles and conduits?

20 A. No, I do not.

21 Q. Looking at your -- what is now "Exhibit 8".  My  first

22 question is, the line noted as "Non-Regulated (FC C Part

23 64)", if I recall your testimony correctly, you s aid

24 that that entry gets about -- gets "5 percent" of  these
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 1 costs?

 2 A. That's correct.

 3 Q. Why "5 percent"?

 4 A. In this case, 5 percent represented approximate ly the

 5 level of operating taxes that were allocated to

 6 non-regulated operations, and that's where the

 7 5 percent came from.

 8 Q. Yes, I'm not sure that I followed that was, I m ean,

 9 "5 percent was allocated because it was 5 percent ."  I

10 mean, is it -- is that a FairPoint allocation or is

11 that an allocation required by the FCC?

12 A. It's FairPoint's allocation, based on the FCC r ules.

13 Q. And, what's included in the "non-regulated" por tion?

14 What services would be included there?

15 A. Inside wire, payphone, voice messaging, are exa mples.

16 And, there's more than that, but those are kind o f the

17 big headline services that are non-regulated.

18 Q. Would DSL be there?

19 A. No.  I answered that to one of the Commissioner s when I

20 was here last time.  DSL is a -- the service prov ided

21 by the telephone company to offer DSL is an inter state

22 service, interstate special access service.  So, the

23 DSL-related service in the telephone company is p art of

24 interstate.
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 1 Q. Staying with the same exhibit, and you had answ ered

 2 Mr. Malone's question earlier that the amount of the

 3 recovery from the 99 cent surcharge is less now t han

 4 you had estimated previously, is that accurate?

 5 A. Yes.

 6 Q. Do you have any intent to alter the amount of t hat

 7 charge?

 8 A. At this point, no.

 9 Q. And, why not?

10 A. Because we're in a competitive environment, and  there's

11 more to a decision on pricing than cost.

12 Q. So, if I'm following your exhibits, it appears that, by

13 your estimates, your tax liability for fiscal yea r 2011

14 is nearly $2 million higher than for fiscal year -- or,

15 I'm sorry, fiscal year 2012 is approximately $2 m illion

16 higher than fiscal year 2011.  And, the revenue t hat

17 you'd be recovering through this surcharge is les s than

18 it was previously estimated.  And, in light of th ose

19 facts, FairPoint even still would -- does not int end to

20 change that charge?

21 A. At this point, no.

22 Q. Has there been -- to the best of your knowledge , is

23 there any proposal or determination on what to do  about

24 the unrecovered amount?
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 1 A. No, there is not.

 2 Q. Does the Company intend to recover the total am ounts

 3 that are allocated to the other portions --

 4 (Court reporter interruption.) 

 5 BY MR. FOSSUM: 

 6 Q. To the other items shown on the sheet, the

 7 "Interstate", "Pole Attachments", and "Non-Regula ted"?

 8 A. No final decisions have been made on that.

 9 Q. So, essentially, there's no decisions made whet her to

10 recover all of the costs for any of these allocat ed

11 portions?

12 A. Could you repeat that question?

13 Q. Well, you have essentially four categories,

14 "Non-Regulated", "Pole Attachments", "Interstate" , and

15 "Intrastate".  And, if I understand -- do I under stand

16 you correctly that at the moment there's no final

17 decision on whether to recover all of the amounts  that

18 you estimate will be allocated to those categorie s?

19 A. That's correct.

20 Q. Now, you've already said that you're at least s omewhat

21 familiar with Senate Bill 48 in the New Hampshire

22 Legislature?

23 A. Yes.

24 Q. Do you understand what Senate Bill 48 would mea n for
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 1 FairPoint's retail rates?

 2 A. My understanding is that FairPoint New Hampshir e would

 3 have flexibility in setting its retail rates, if --

 4 yeah, I'll just leave it at that.

 5 Q. Would that flexibility include the possible -- include

 6 the ability to apply this tax?

 7 MR. MALONE:  Excuse me, madam Chairman.

 8 I think that we're going a little afield here, to

 9 speculation on a bill that Mr. O'Quinn has indica ted he

10 really doesn't know a lot about.

11 CHAIRMAN IGNATIUS:  Well, he -- let's

12 determine at what point he doesn't know, because there are

13 going to be a number of questions I know from the  Bench as

14 well about the import of 48.  And, they may be be tter

15 directed to you, as your understanding of the leg islation.

16 But I think any factual issues regarding the Comp any's

17 intention with these bills would be helpful while  he's

18 still on the stand, anything else he's aware of.

19 BY MR. FOSSUM: 

20 Q. Then, to the best of your understanding, with t he

21 flexibility that you say FairPoint would have in

22 setting its retail rates, would that flexibility allow

23 it to include these taxes in its retail rates?

24 A. That's my understanding, yes.
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 1 Q. Would it be able to allocate these taxes to its

 2 different customer classes in essentially any man ner it

 3 sees fit, to the best of your understanding?

 4 A. That's my understanding.

 5 Q. Do you understand, to the extent that you know,  under

 6 Senate Bill 48, do you know of any limitations on

 7 FairPoint's ability to allocate these taxes or ot her

 8 costs to its different customer classes?

 9 A. I'm not familiar with limitations, no, in the b ill.

10 Q. I think I have just one more question -- well, maybe

11 just one more question.  If I recall, I don't kno w if

12 you said it today, but at the temporary rates por tion,

13 you also do regulatory reporting to the FCC on be half

14 of FairPoint, is that correct?

15 A. That's correct.

16 Q. So, are you then familiar with the recent requi rements

17 of the FCC to do various changes to revenues and rate

18 design?

19 A. I'm not an expert, but I'm familiar with the ch ange in

20 the Intercarrier Compensation rules.

21 Q. And, so, do you under -- to the best that you k now, is

22 FairPoint in the process of redesigning its intra state

23 rates to conform with the requirements of the FCC ?

24 A. Yes.
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 1 Q. Were there any conversations within FairPoint a bout

 2 including or accounting for these taxes as part o f that

 3 redesign?

 4 A. I'm not familiar with there being any conversat ions.

 5 MR. FOSSUM:  Thank you.  I believe

 6 that's all I have.

 7 CHAIRMAN IGNATIUS:  Thank you.

 8 Commissioner Harrington.

 9 CMSR. HARRINGTON:  Yes.  Good morning.

10 WITNESS O'QUINN:  Good morning.

11 BY CMSR. HARRINGTON: 

12 Q. Just to start out, I guess, a few times you've

13 mentioned that FairPoint is now "in a competitive

14 environment".  And, kind of a follow-up question on

15 that.  In a competitive environment, you don't --  you

16 are not allowed to or you're not guarantied the a bility

17 to pass through automatically new taxes onto the

18 customers.  So, would it be fair to say that this  type

19 of pass-through would only -- this automatic

20 pass-through would only be valid as long as FairP oint

21 remains a regulated utility?

22 A. Yes.

23 Q. Okay.  There was a lot of discussion with Mr. J ohnston

24 on how the charge was being identified on the bil ls,
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 1 specifically as a "municipal tax surcharge".  And , you

 2 know, there was some questions by the Office of t he OCA

 3 on the fact that there was consultant's charges i n

 4 there and so forth.  Is there any other way that you

 5 could collect the amount of the property taxes on  the

 6 poles, etcetera, from customers other than listing it

 7 as a "property tax surcharge" on the bill?

 8 A. Yes.

 9 Q. And, what would that be, for example?

10 A. Different language, different description.

11 Q. Could you simply incorporate it into the existi ng rates

12 or would it have to be a separate line item?

13 A. Well, I think, at this point, that it's importa nt that

14 the customer know what it's being billed for.  I think

15 it's also important that we're able to track it g oing

16 forward, both the revenue and the costs.  And, th at the

17 existing methodology and process that we have in place

18 will allow us to do that.

19 Q. Okay.  Let's say then, for example, let's say, in a

20 town that FairPoint had a substantial presence, n ot

21 including the pole tax, but just the regular prop erty

22 tax that's been in existence for a long time.  An d,

23 that town decided to spend an incredible amount o f

24 money in a given year and caused the property tax  to go
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 1 up a substantial amount.  You wouldn't list that out as

 2 a separate thing somewhere, you would simply just  roll

 3 that into your existing rates as expenses?

 4 A. It would be an operating expense of the Company .

 5 Q. Okay.  So, why wouldn't the tax on the poles be

 6 considered the same?  Or, why couldn't they, I gu ess?

 7 A. Because there was a couple of factors, I think.   One

 8 is, there was a legislative change.  The other is  that

 9 -- that the history on this is that the predecess or to

10 FairPoint was, in fact, taxed for poles.  And, th ere

11 was a legislative -- I believe there was a legisl ative

12 change at the time that exempted the predecessor to

13 FairPoint from a pole tax, and rates were reduced  for

14 the amount that had been built into rates for the  pole

15 tax, and it was substituted with a "Communication

16 Service Tax".  And, now, this legislative change has

17 financially burdened the Company, a company recen tly

18 emerging from bankruptcy, with a significant cost , that

19 it felt it needed, in some way, to obtain relief or

20 offset what that cost was.

21 Q. Okay.  Thank you.  The 99 cent per line charge that you

22 said brings in about $2.9 million a year, is that  what

23 you're proposing?  It sounds like what you're say ing is

24 that going forward that would be -- that you woul d keep
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 1 that charge?

 2 A. Yes.

 3 Q. Okay.  And, there was some discussion on reconc iliation

 4 and the differences.  It sounds like what you're saying

 5 is that, what your bills are going to be is proba bly

 6 going to be larger than the -- what you'll collec t from

 7 the 99 cent per line charge?

 8 A. I think there's a bit of uncertainty there.  An d, the

 9 uncertainty being the number of municipalities th at

10 ultimately do bill us.  You know, we've been bill ed 167

11 for fiscal year '11.  I'm estimating that it coul d be

12 as many as 230.  And, the other aspect to it is t hat we

13 are going through the abatement process.  And, we 're

14 hoping that what we've estimated here, that we'll

15 receive substantial benefit on that or a substant ial

16 reduction.  It's nothing I can bank on today.  Bu t

17 that's why we've gone out and hired a firm to ass ist

18 us, that will hopefully result in a lower tax amo unt.

19 Q. And, you say that there's some towns that haven 't

20 submitted a bill that you are aware that you have  poles

21 and rights-of-way in that you assume that eventua lly

22 they will see the ability to raise more revenue a nd

23 send you a bill?

24 A. Yes.
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 1 Q. Okay.  So, you're aware that some of these town s

 2 actually -- that have not sent a tax bill, do hav e

 3 FairPoint poles and conduits and right-of-ways in  it?

 4 A. Yes, that's correct.

 5 Q. Okay.  So, there will be additional bills comin g in,

 6 and your hope is that there will also be addition al

 7 abatements coming in as well?

 8 A. Yes.

 9 Q. Okay.  So, it's more than likely going to end u p that,

10 unless it was incredibly lucky, that you're going  to

11 have a mismatch between revenues and tax charges.   So,

12 it could be you pay more in taxes than you collec t in

13 revenues, or, it's possible, if your abatements g o

14 successfully enough, you'll collect more in reven ues

15 than you pay out in taxes.  But I thought I heard  you

16 say there would be -- there's no plans on

17 reconciliation of those differences, is that corr ect?

18 A. No.  And, if I could just clarify a little bit there.

19 One is that, I've worked with the Staff for many years.

20 Prior to FairPoint, I was at Verizon.  And, I'd l ike to

21 say, you know, and, you know, they will be the ju dge to

22 this, that I've been straight up with any financi al

23 number with them.  And, I'd be -- I'd be up front  with

24 reconciling the bills that we've received, the re venues
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 1 we've collected.  And, you know, that's the way I 've

 2 always operated and would continue to operate.

 3 Now, back to your -- somewhat back to

 4 one of the points of your question.  FairPoint ha s

 5 already paid $5.5 million, and that's as of the f irst

 6 quarter of 2012.  We had not received one, you kn ow,

 7 one dollar from the 99 cent surcharge, and we wer e --

 8 already had paid out to the municipalities over

 9 5.5 million.  So, you know, without putting toget her a

10 Gantt chart of, you know, when it's coming in and  when

11 it's going out, it's a long time before FairPoint  will

12 have recovered its costs, and, more specifically,  its

13 intrastate costs.

14 Q. Okay.  So, you're collecting nothing now, but y ou're

15 paying bills now, is what you're saying?

16 A. Just to be clear.  We started billing as of Apr il 1st

17 of 2012.  We had paid out approximately or just o ver

18 5.5 million prior to our billing on April 1st.

19 Q. And, did that 5.5 million, did that include or was that

20 prior to receiving rebates or is that net of reba tes or

21 --

22 A. It's net of rebates.  

23 Q. Okay.

24 A. It's specifically the total from the Exhibit 6,  I
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 1 believe it is.

 2 Q. So, right now, again getting back to this

 3 reconciliation thing, is you seem to be inferring  that

 4 it will be a long time in the future before the

 5 revenues approach the costs that you've paid?

 6 A. That's correct.

 7 Q. So, maybe it would help, or at least it would h elp me,

 8 if you could walk us through the process as FairP oint

 9 would like to see it play out on this.  What do y ou

10 want to see happen on this?

11 A. At this point, we'd like to take the "temporary " tag

12 off of the 99 cent surcharge.

13 Q. So, there's no -- again, there's no permanent r ates

14 that would be different, you just want to make th e 99

15 cents a permanent rate, rather than a temporary r ate?

16 A. Yes.

17 CMSR. HARRINGTON:  Okay.  That's all I

18 have at this time.  Thank you.

19 CHAIRMAN IGNATIUS:  Thank you.

20 Commissioner Scott.  

21 CMSR. SCOTT:  Yes.  Thank you.  Good

22 morning.

23 WITNESS O'QUINN:  Good morning.

24 BY CMSR. SCOTT: 
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 1 Q. So, the reconciliation issue, I guess I'd like to stay

 2 on that a little bit.  So, I think, if I understo od

 3 you, is in the short-term you don't really see

 4 necessarily that you would be, if this were to ha ppen

 5 as you requested, that you'd be receiving more re venue

 6 than you expend due to this issue, is that correc t?

 7 A. That's correct.

 8 Q. Well, for discussion sake, longer term, can you  walk

 9 through, it would make sense and it's logical, as  you

10 say, right now you're being billed by 167

11 municipalities, there's a potential for 230.  So,  I

12 would assume at least some of those 230 will say "me,

13 too" and send you bills.  That's a logical assump tion,

14 I would think?

15 A. Yes.  That's correct.

16 Q. But there's not a surety that all 230 will actu ally do

17 that.  So, there's a gray area here of exactly wh at the

18 numbers are going to be?

19 A. That's correct.  

20 Q. Okay.  So, in the chance that you do actually r eceive

21 more than you have for costs, how do you -- what' s the

22 mechanism?  How do you propose that reconciliatio n

23 would happen?

24 A. What I envision is, is somewhat like I've displ ayed in
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 1 Exhibit 8.  That we'd bring forth to the Staff th e

 2 cumulative costs, and specifically intrastate cos ts,

 3 that FairPoint has incurred, and compare that to the

 4 amount of revenues.  And, to the extent that it g ot to

 5 a point where revenues were exceeding the costs, that

 6 we'd make a proposal to reduce what the -- to red uce

 7 what the surcharge is.

 8 Q. And, since you've pointed out Exhibit 8, on the  same

 9 tone, you've already discussed the consultant cos ts a

10 little bit.  Right now it's "to be determined".  It

11 seems very open-ended.  Is there a standard rate for

12 consultants?

13 A. There's a specific contract in this case for th e

14 consultant, that I don't think I'm really at libe rty to

15 discuss the particulars are -- of.  But that cont ract

16 has a period of time.  And, there's some continge ncies

17 involved with it that doesn't allow me to put tha t --

18 that doesn't allow me to put a precise estimate i n

19 there as to what the contract would be worth.

20 Q. But, with that, and given the question that I j ust

21 earlier asked, presuming there is a reconciliatio n

22 needed at some point in the future, it would appe ar to

23 me that there would need to be some kind of bound s

24 around the consultant costs in order to make that
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 1 calculation?

 2 A. Yes.  It would be factual at a point in time.  Right

 3 now, it's, you know, it's not a factual number.  That

 4 going forward, the property tax amount would beco me

 5 factual.  The 5.5 million that's here in the firs t

 6 column, that's a factual number.  It's factual as  I

 7 found it.  Hopefully, through the abatement proce ss,

 8 that will be less.  And, the consultant costs, I

 9 believe, at a point in time will be a factual num ber

10 and not an estimate.

11 Q. Do you have an estimate of what you spent so fa r on

12 consultants?

13 A. No, I don't.  No.

14 Q. And, you may have, and to say you've "already a nswered

15 the question" is fine with me, too.  I just want to

16 confirm again regarding the pending legislation u nder

17 Senate Bill 48.  In the context of what we've bee n

18 discussing today, does the Company expect that la w will

19 have any impact on what we're talking about today ?

20 A. I'm not the best person to answer that.  I'm so rry.

21 CMSR. SCOTT:  All right.  That's all I

22 have.  Thank you.

23 CHAIRMAN IGNATIUS:  All right.  Thank

24 you.  Mr. O'Quinn, a few more questions.
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 1 BY CHAIRMAN IGNATIUS: 

 2 Q. Let's start with the consultant issue on Exhibi t 8 and

 3 reserving that line.  What's the theory behind

 4 including a "Consultant Cost" in a pass-through

 5 surcharge?

 6 A. I believe it's part of the costs that we have i ncurred

 7 that's related to the legislation.

 8 Q. So, too, would be Mr. Malone's time, but that's  not

 9 included, I take it?  Or, is it?

10 A. No.  No, it is not.

11 Q. So, what's the difference?

12 A. That it's direct.  That it's potentially -- I'm  sorry.

13 That it's directly, specifically, solely for this  tax.

14 Q. And, if the abatements go to the arbitration pr ocess,

15 would the legal costs of the arbitration also be in

16 that category of "Consultant Cost"?

17 A. That's not my proposal.  It's just whatever we pay the

18 consultant is what we'd include here.

19 Q. And, would the consultant be involved in the mo nths of

20 arbitrations that might take place?

21 A. Yes.

22 Q. Are you aware of that sort of consultant fee be ing

23 included in any other surcharge in any -- in New

24 Hampshire or any other jurisdiction you're involv ed in?
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 1 A. No.

 2 Q. In looking at the updated Municipal Tax Summary ,

 3 Exhibit 6, I take it that the most pertinent colu mn is

 4 the third over that says "Estimated/Actual Tax"?

 5 A. Yes.

 6 Q. And, why "estimated and actual"?  What still re mains

 7 estimated on this chart?

 8 A. That probably could be better described.  At th is

 9 point, it is "actual tax".  This exhibit is used

10 internally and has a lot of history to it.  When we

11 first filed -- when we first filed, initially fil ed,

12 there were -- there were approximately 44

13 municipalities that had billed us.  There were

14 municipalities that indicated they were going to bill

15 us.  And, you know, right or wrong, we've just us ed

16 this same tracking spreadsheet.  And, at this poi nt,

17 it's more actual billing.

18 Q. All right.  There is one note at the very top t hat says

19 "Highlighted in yellow" means "have sent us lette r of

20 intent to assess, no invoice received yet", and t he

21 "total" of only "1".  What is the municipality th at's

22 in that category, since our copy doesn't have any

23 highlighting?

24 A. I believe it's the Town of Hinsdale, I believe.
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 1 Q. The Town of what?

 2 A. Hinsdale, I believe.

 3 Q. Hinsdale?

 4 MR. FOSSUM:  Commissioners, on my -- I

 5 have another version of the exhibit that I printe d out,

 6 that it's not in color, but there is a highlighte d band on

 7 the Town of "Henniker", on the version that I hav e.  Which

 8 would also explain the blanks that follow "Hennik er".

 9 WITNESS O'QUINN:  Thank you.

10 CHAIRMAN IGNATIUS:  All right.  One of

11 those "H" towns.  

12 BY CHAIRMAN IGNATIUS: 

13 Q. And, then, there's another oddity on the second  page,

14 "Merrimack Poles".  The number looks like it's in

15 italics, though that may just be the way the copi er

16 waved it.  Is there anything funny going on there ?

17 A. No.  The purpose there is that Merrimack did sp ecify

18 how much was poles and how much was conduit.

19 Q. Are there any municipalities in the state in wh ich you

20 do not have any pole or conduit property?

21 A. I believe so.

22 Q. Do you know how many?

23 A. Not many.  But I don't know the specific number .

24 Q. And, you had said you received one additional
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 1 municipality that wasn't on this list.  What did you

 2 just receive?

 3 A. I don't recall.  It was an "L" town, but I don' t

 4 remember specifically the town.  They -- we recei ved a

 5 bill since I filed this that, based on counsel, w e are

 6 obligated to pay it.  It's under $10,000.  But I

 7 brought it up inasmuch as that we do still receiv e

 8 correspondence, both refundwise and, in this case , an

 9 additional bill.

10 Q. All right.  That will be a trivia question to f igure

11 out what "L" town isn't on this list.  You had sa id

12 that the most recent earnings statement filed wit h the

13 Commission showed a "negative $72 million in earn ings"?

14 A. That's correct.

15 Q. Who is the entity that that's reporting on?

16 A. The New Hampshire, FairPoint NNE New Hampshire

17 operation.

18 Q. You had introduced yourself as "Director of Reg ulatory

19 Affairs for the region", is that right?

20 A. "Regulatory Financial Reporting", yes, "for the

21 region".

22 Q. "Regulatory Financial Reporting", but not all

23 regulatory affairs?

24 A. Correct.
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 1 Q. I ask that, because I'm just struck with the --  how

 2 much you're aware or not aware of Senate Bill 48 and

 3 how it might impact on -- the impact it might hav e on

 4 this proposal.  Has there been discussion you've been

 5 involved with on, if that bill is passed, where w e go

 6 next with this surcharge?

 7 A. I have been in a meeting room, I want to say a five or

 8 ten minute conversation.  And, the thinking was t hat

 9 the -- that we wouldn't need Commission approval for

10 this surcharge if that legislation was in effect.

11 Q. Because you'd have the ability to set rates as you

12 choose?

13 A. That's my understanding, yes.

14 Q. Do you understand, under Senate Bill 48, there is also

15 a cap established on basic service, certain param eters

16 for basic service?

17 A. Yes.

18 Q. Do you consider this property tax surcharge to be an

19 element of basic service or something in addition  to

20 basic service?

21 A. I'm not in a position to answer that.

22 CHAIRMAN IGNATIUS:  All right.  I think

23 we're done with you.  Mr. Malone, any redirect?

24 MR. MALONE:  One -- Madam Commissioner,
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 1 could we have about a five-minute break or a ten- minute

 2 break?

 3 CHAIRMAN IGNATIUS:  That's a good idea

 4 for multiple reasons.  Let's go off the record.

 5 (Brief off-the-record discussion 

 6 ensued.) 

 7 CHAIRMAN IGNATIUS:  Then, back on the

 8 record.  All right.  We'll take a break until 12: 00 and

 9 resume.  And, Mr. O'Quinn, we'll finish with you when we

10 come back.  Thank you.

11 (Whereupon a recess was taken at 11:47 

12 a.m. and the hearing resumed at 12:03 

13 p.m.) 

14 CHAIRMAN IGNATIUS:  Mr. Malone, are you

15 ready for redirect of Mr. O'Quinn?

16 MR. MALONE:  I am.  Thank you, madam

17 Chairman.

18 REDIRECT EXAMINATION 

19 BY MR. MALONE: 

20 Q. Mr. O'Quinn, a number of people have asked you some

21 questions about the Exhibit -- I thought I was re ady,

22 excuse me -- what we've now marked as "Exhibit 8" .

23 And, this is -- the subject of this question is g oing

24 to be on the possibility of recovery.  I'd like y ou to
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 1 take a look at the second column regarding "Estim ate FY

 2 2012".  And, your -- what you've described as you r

 3 "conservative" estimate is that the total tax

 4 obligation for FY '12 would be $7.6 million.  And , of

 5 that, the intrastate allocation would be 4.7 mill ion,

 6 is that correct?

 7 A. That's correct.

 8 Q. And, you are estimating that, for FY '12, FairP oint,

 9 with the surcharge, would recover 2.9 million?

10 A. That's correct.

11 Q. So, essentially, that's about 30 percent less t han

12 4.7 million.  So, would it be correct to say that ,

13 essentially, the Company would have to have a

14 combination of no tax bills and abatements that w ould

15 amount to 30 percent of what you've estimated bef ore it

16 came close to a dollar-for-dollar recovery of tho se

17 costs?

18 A. That's correct.

19 Q. Thank you.  My other question is in regard to t he

20 consultants' fees for the abatement, as -- help m e with

21 the math here.  As I understand it, FairPoint wou ld

22 receive a tax bill.  They would hire the consulta nt to

23 help them reduce that bill.  If they were success ful,

24 the bill would be reduced to a certain amount, an d
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 1 FairPoint would pay a net amount that was less th an

 2 what the original tax bill would be.  Wouldn't th at be

 3 correct?

 4 A. That's correct.  There would be a consultant co st

 5 that's associated with it.

 6 Q. All right.  But the costs that they avoided wou ld not

 7 be related to that net, because there still would  have

 8 been the cost of the consultant that would have t o be

 9 added back in to what FairPoint's obligation woul d have

10 been, is that correct?

11 A. Yes.  That's correct.  

12 MR. MALONE:  All right.  Thank you.

13 Those are all the questions I had, madam Chairman .

14 CHAIRMAN IGNATIUS:  All right.  All

15 right.  Thank you, Mr. O'Quinn.  You're excused.  Thank

16 you for your testimony.

17 WITNESS O'QUINN:  Thank you.

18 CHAIRMAN IGNATIUS:  Are there any other

19 witnesses?

20 (No verbal response) 

21 CHAIRMAN IGNATIUS:  All right.  Then,

22 there is the issue of the legal posture we're in with

23 Senate Bill 48 that everyone has alluded to.  And , it may

24 be the best thing to do is simply if we were to a sk our
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 1 questions of -- well, maybe, let me back up.  To the

 2 extent people have a position on the impact of Se nate

 3 Bill 48 on this Municipal Property Tax Surcharge,  we would

 4 very much like to hear it.  And, rather than star ting with

 5 questions, we'll start with people in an organize d way

 6 saying what they -- where they see it, how it pla ys out,

 7 what the impacts are.  And, I'd open that to ever yone, all

 8 of the participants.  But, Mr. Malone, what is th e

 9 Company's position on the impact of Senate Bill 4 8,

10 assuming it passes as currently written?

11 MR. MALONE:  Well, let me -- let me see

12 if I am anticipating some of the questions here.  We

13 believe that SB, you know, in general, SB 48 woul d permit

14 FairPoint to increase its rates for basic service  without

15 Commission approval, as long as that increase was  not more

16 than 10 percent a year for basic service customer s and 5

17 percent a year for Lifeline customers.  As to the  impact

18 of this particular surcharge, you know, anticipat ing the

19 question as to "what's going to happen to this su rcharge,

20 assuming that SB 48 passes in its current form?"  First of

21 all, we have to remember that, in its December 28 th order,

22 the Commission determined that the surcharge cons tituted

23 an increase in the basic exchange rates for FairP oint.

24 So, that's been established.  FairPoint did not s eek

                  {DT 11-248}  {05-16-12}



    64

 1 rehearing of that order.  So, it's established on  the

 2 record that this 99 percent -- this 99 cent surch arge is

 3 an increase in its basic rates.

 4 CHAIRMAN IGNATIUS:  Do you have the cite

 5 to that?

 6 MR. MALONE:  Yes.  It's on Page 19 of

 7 the order.  In the paragraph right before the ord ering

 8 paragraphs.

 9 CHAIRMAN IGNATIUS:  All right.  And, the

10 sentence, "Accordingly, because the tariff as pro posed by

11 FairPoint in this case would result in an increas e to

12 basic exchange retail rates"?

13 MR. MALONE:  Yes.  It would not go into

14 effect until after March 31st, per the terms of t he

15 Settlement Agreement.  And, you know, that order has not

16 been reheard.  So, and because the temporary rate  was set

17 as of April 1st, that sort of anchors the effecti ve date

18 of whatever rate that the Commission approves on a

19 permanent basis.  So, assuming that SB 48 passed this

20 week, and was signed by the Governor shortly ther eafter,

21 it would be approximately 60 days before it becam e

22 effective.  On the effective date, the basic rate  for

23 FairPoint's service would be its current basic --  or, its

24 rates, plus the 99 cent surcharge, or whatever, y ou know,
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 1 assuming that the Commission grants the 99 cents,  it would

 2 be -- the basic rate, for purposes of SB 48, woul d include

 3 that 99 cents.

 4 CHAIRMAN IGNATIUS:  All right.

 5 Continue.  Anything, I mean, the whole issue of

 6 reconciliation and ongoing review of the amounts collected

 7 and level of abatements received, is that somethi ng that

 8 you would anticipate taking place if Senate Bill 48 is

 9 passed or would no longer be something to underta ke with

10 the Commission?

11 MR. MALONE:  We certainly would not

12 bring that to the Commission, no.  In that case, then it

13 would just be a question for, and Mr. O'Quinn can  correct

14 me if I'm wrong, but it would be a question for t he

15 FairPoint's marketing people, as to how to meet t he

16 competitive market.

17 CHAIRMAN IGNATIUS:  And, is it your

18 expectation that the thing that's now identified as a

19 separate line item would remain stated as such on  bills?

20 MR. MALONE:  Yes, at this time.  As

21 Mr. O'Quinn testified, we're not -- FairPoint has  not made

22 definite plans as to whether to bake it into its basic

23 rate going forward.  The reason it's been propose d as a

24 surcharge, and will continue to propose it as a s urcharge,
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 1 is because, frankly, the dust hasn't settled on e xactly

 2 how much the money the Company is trying to recov er.  We

 3 haven't gotten all the bills that we're expecting , we

 4 haven't gotten all the abatements that we're expe cting.

 5 And, until such time as it's more definite as to what the

 6 yearly exposure is for this tax, the Company feel s that

 7 it's just easier to go it as a surcharge in order  to track

 8 it and account for it.

 9 CHAIRMAN IGNATIUS:  Well, you can track

10 it without it being identified on a bill, can't y ou?

11 MR. O'QUINN:  It would be difficult if

12 it was embedded in a local rate.  If the local ra te was

13 $20, and then there's a one dollar surcharge on t here,

14 logically, it would run through our billing syste m as $21

15 for local service, just using a hypothetical ther e.  And,

16 to differentiate the one dollar from the remainde r, you

17 could estimate it, I guess, as opposed to having a

18 specific tracking that says the one dollar is the

19 surcharge and the $20 is the residual part of loc al rates.

20 CHAIRMAN IGNATIUS:  Well, you're -- I

21 guess I don't follow.  You know what you're billi ng

22 people.  Is it that some municipalities might get  the

23 surcharge added and some might not or some custom ers

24 within a municipality might get the surcharge and  some
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 1 might not?  Or, everyone would get the surcharge?

 2 MR. O'QUINN:  We're talking specifically

 3 to the billing of the revenue side of it.

 4 CHAIRMAN IGNATIUS:  Okay.  

 5 MR. O'QUINN:  As we had articulated with

 6 the access lines, that there's -- that it would b e retail

 7 customers, it would be resale customers, and busi ness

 8 customers, up to 25 lines.  So, to specifically t rack that

 9 in the accounting records would be difficult to t rack the

10 99 cent component of, in the hypothetical I gave,  the $21

11 local billing rate.

12 CHAIRMAN IGNATIUS:  I don't understand

13 why, but you've answered it twice.  And, so, I me an, we

14 may not make any more progress on that.  Mr. Malo ne,

15 anything further on your expectations if Senate B ill 48

16 were passed?

17 MR. MALONE:  No, madam Chairman.

18 CHAIRMAN IGNATIUS:  Why don't we ask

19 other participants if they have any comments on t he Senate

20 Bill 48 question, and then there may be other que stions

21 from the Bench as well.  Mr. Johnston, do you hav e a

22 position on that?

23 MR. JOHNSTON:  No, I don't.

24 CHAIRMAN IGNATIUS:  Ms. Hollenberg?
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 1 MS. HOLLENBERG:  No thank you.

 2 CHAIRMAN IGNATIUS:  Does Mr. Fossum?

 3 MR. FOSSUM:  Well, I guess, working

 4 under the same presumption that Senate Bill 48 wo uld be

 5 passed in the form it currently exists, there is --

 6 retained under that is Commission oversight for r ates for

 7 basic service and for Lifeline customers.  And, s o, the

 8 Commission, by extension the Staff, would see its

 9 responsibility as ensuring that those rates, to t he extent

10 they would be changed, conform with the caps that  are set

11 out in the statute.  And, also, the statute does permit

12 FairPoint, or companies like it, to make changes beyond

13 the cap, subject to Commission review and approva l, to,

14 I'll read here, "to reflect changes in federal, s tate, or

15 local government taxes, mandates, rules, regulati ons, or

16 statutes."  

17 So, potentially, there is -- there's the

18 possibility that there could be changes beyond th e cap.

19 And, in both the instances where the changes woul d go

20 beyond the cap, and even in instances where they wouldn't,

21 we would want to make sure that the cost allocati ons to

22 the basic service customers and to the Lifeline c ustomers

23 were appropriate and proper, and that they were, in fact,

24 paying the costs that they were expected to would  be
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 1 expected to pay legitimately, and that this doesn 't become

 2 an area for redirecting expenses.

 3 I mean, the customers on basic service

 4 and Lifeline service, I mean, the Commission know s what

 5 kinds of customers those are.  Tend to be lower i ncome,

 6 tend to be elderly.  Those are the kinds of peopl e that we

 7 would want to make sure to -- that they don't end  up

 8 paying excessive amounts.  

 9 So, Staff would, as relates to this

10 particular tax, if -- I don't know that there wou ld be

11 room for a full reconciliation, as had been talke d about

12 before.  But, to the extent that there would be a  need to

13 investigate whether any proposed change to basic service

14 or Lifeline service conformed with the statute, t here

15 would be a Staff review of that certainly.

16 CHAIRMAN IGNATIUS:  And, when you say

17 "there may not be room for a full reconciliation" , you

18 mean legally?

19 MR. FOSSUM:  Correct.

20 CHAIRMAN IGNATIUS:  So, the Lifeline and

21 other basic exchange customers' review would be t o be

22 certain that the cap is not being exceeded or is it

23 something further than that?

24 MR. FOSSUM:  Well, I think it would
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 1 certainly be -- I mean, it wouldn't just be a mat ter of

 2 they paid, you know, $10 on year one, and this is  making

 3 sure that it doesn't go up by more than another d ollar in

 4 year two, because there's the 10 percent cap.  Bu t it's a

 5 matter of also determining whether that $10 itsel f is the

 6 right amount.  You know, it's 10 percent "of some thing".

 7 And, so, there would be -- I believe that there w ould be

 8 room for review of that.  And, what that review w ould look

 9 like, I'm not certain.  But this SB 48, I mean, t here are

10 protections in there that are in there for a reas on, and

11 Staff would take that very seriously.

12 CMSR. HARRINGTON:  Just a follow-up to

13 what you just said.  I'm trying to get -- underst and what

14 you're trying to say here.  What constituted a --  are you

15 saying what constituted the basic rate or what co nstituted

16 10 percent of that?  I'm not -- just can you clar ify it

17 just a little bit more?

18 MR. FOSSUM:  Well, I think, I mean, this

19 is all, of course, you know, we're all, to some m anner,

20 trying to guess at what the ultimate impact of th is would

21 be.  But the statute does retain Commission overs ight

22 over, to a certain level, basic service and Lifel ine

23 service, and increases to the cost in those servi ces.  So,

24 it would be, I think, important to know, not only  what the
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 1 costs are or what the cost increases are, as rega rds to

 2 these percentages, but what the costs are that th ese

 3 percentages are based on.

 4 CMSR. HARRINGTON:  Okay.  So, the total

 5 then, 10 percent not to exceed 10 percent of what ?

 6 MR. FOSSUM:  Exactly.

 7 CMSR. HARRINGTON:  Okay.  All right.

 8 Thank you.  That helps.

 9 CHAIRMAN IGNATIUS:  All right.  If

10 there's nothing further on the 48 question, are w e at the

11 issue of striking identification of exhibits or i s there

12 anything prior to that?  

13 (No verbal response) 

14 CHAIRMAN IGNATIUS:  Seeing nothing, then

15 is there any objection to all of the documents ma rked for

16 identification becoming full exhibits?

17 MR. MALONE:  Madam Chairman, we'll be

18 revising Exhibit 8 to indicate the confidential n ature of

19 certain lines.

20 CHAIRMAN IGNATIUS:  All right.  Thank

21 you.  I don't think we need a separate one for th at.  It

22 will just come in as a cleaner version to that.  Thank

23 you.

24 MR. MALONE:  Right.
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 1 MR. FOSSUM:  If I may, there was -- at

 2 one point there was a question from Mr. Johnston about

 3 "whether FairPoint paid any property taxes on pol es and

 4 conduits in other states, specifically Maine and Vermont?"

 5 And, Mr. O'Quinn, in part of his response, said t hat he

 6 would "take a record request on that."  I don't k now if

 7 there's an intention to actually have him respond  to that

 8 as a record request?

 9 CHAIRMAN IGNATIUS:  Well, what I took

10 from that was Mr. Johnston rephrased the question  and

11 asked about other, any surcharges for poles and c onduit.

12 I thought it was essentially answered that he "wa sn't

13 aware of any others."  And, that he didn't rememb er

14 anything.

15 MR. FOSSUM:  I guess I would give that

16 to Mr. Johnston, since that was his question, I j ust

17 wanted to make sure that we are all on the same p age.

18 MR. JOHNSTON:  I take it as having been

19 answered.  

20 CHAIRMAN IGNATIUS:  All right.  So,

21 then, I guess it's time really just for closings and

22 positions of the participants on this, all of the  issues.

23 And, if, in your statements, if you have an issue , any

24 position on the "consultant costs" question that was
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 1 addressed, that would be interesting to hear as w ell, as

 2 whatever other things you would like to bring to our

 3 attention.  

 4 So, let's begin with Mr. Johnston.  Any

 5 closing remarks?

 6 MR. JOHNSTON:  Yes.  Thank you, madam

 7 Chair.  Really, the only issue that we are focuse d on in

 8 this proceeding is whether it is appropriate to a llow

 9 recovery of the property tax expense as a surchar ge in the

10 manner that has been proposed.  That is an issue that was

11 left open at the -- in the December 28 order.  An d, our

12 position -- we have no objection at all to FairPo int's

13 being able to recover the expense.  But we do thi nk it is

14 not appropriate to recover it as a "Municipal Pro perty Tax

15 Surcharge".  Our view is, this is an operating ex pense,

16 like anything else.  The fact that it's a new ope rating

17 expense I don't think really changes anything.

18 Presumably, the Company incurs new operating expe nses all

19 the time.  It may hire new employees or buy new e quipment

20 or incur increased legal expenses, and none of th ose go on

21 the billing statement as a separate surcharge.

22 As I understand it, the Company recovers

23 or to the extent it does recover its other proper ty tax

24 expense, it does it through rates.  And, to the e xtent
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 1 that it pays property taxes on poles and conduit in other

 2 states, as far as has been indicated, it does not  impose a

 3 separate -- a separate property tax surcharge in those

 4 states.

 5 FairPoint's position, as I understand

 6 it, is that Mr. O'Quinn said that "it's important  for

 7 customers to know what they're being billed for",  and

 8 that's a reason to have this.  But I don't think that I,

 9 as a customer, I have no idea what goes into a ph one

10 company's rates generally.  When I pay a bill, al l I know

11 is I'm paying a phone bill.  I don't know what th ey're

12 paying for legal expenses or property taxes or la bor or

13 anything else.  So, in that respect, this doesn't  seem to

14 be any different from anything else.

15 It's been stated that "FairPoint needs

16 to let the dust settle so that it knows exactly h ow much

17 it's being billed for and how much it is going to  need to

18 recover."  Again, I don't think that that makes t his

19 unique.  I'm sure there are plenty of other situa tions

20 where the Company has expenses that may go up, go  up and

21 down from year to year, and you don't know -- you  don't

22 have a definite amount that you need to recover.  So, I

23 don't think that that is really relevant.  

24 And, finally, the statement that "it's
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 1 easier to track this way", is -- doesn't strike m e as

 2 persuasive.  It's just, I don't see that any comp elling

 3 reason has been proposed, has been advanced to re cover

 4 this in what seems to be a very unique manner.

 5 So, for those reasons, I submit that

 6 it's inappropriate for the Commission to allow Fa irPoint

 7 to recover the expense in the form of a separate

 8 surcharge.  And, would ask that, if the expense i s

 9 allowed, it should be allowed as part of the Comp any's

10 rates.

11 CHAIRMAN IGNATIUS:  Thank you.  

12 MR. JOHNSTON:  Thank you.

13 CHAIRMAN IGNATIUS:  Ms. Hollenberg.

14 MS. HOLLENBERG:  Thank you.  The OCA's

15 position on the "consultant cost" question is tha t these

16 are not properly recovered through the surcharge.

17 Firstly, the Company did not request recovery of these

18 costs in its filings with the Commission in this case.  No

19 such request is reflected in the Commission's ord er of

20 notice for this docket.  And, I think, and I'm ve ry

21 concerned about the fact that there is no amount

22 indicated, and that, to the extent that these amo unts are

23 "to be determined", and that the Commission were to

24 approve that as proposed by FairPoint today, coul d lead to
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 1 recovery of amounts that are not within the zone of

 2 reasonableness.  These are more consistent also w ith

 3 one-time charges that utilities would not ordinar ily

 4 recover through rates.

 5 So, we would request that the Commission

 6 not allow recovery of the consultant charges thro ugh the

 7 surcharge.  Perhaps these are costs that could be

 8 recovered at some point if they continue for an e xtended

 9 period of time through a base rate recovery mecha nism,

10 after a base rate case, but not in the form of a

11 surcharge.

12 With regard to the recovery of the tax

13 amounts, I think, setting aside the concern that this is

14 being done outside of a base rate case, which is

15 ordinarily the context within which utilities' co sts are

16 considered, I do have -- the OCA does have a pref erence

17 for filings to be audited.  To the extent that th ere is

18 recovery from customers, that the amounts be audi ted by

19 the Audit Staff.  And, just to give an example, I  think

20 often, when the municipal property taxes are audi ted in

21 rate cases, there can be instances where there is

22 identified double recovery or inappropriate recov ery

23 related to the school, state school tax.  So, tha t's just

24 one example of something that could occur, throug h no
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 1 malfeasance, but just would be something that the

 2 utilities might not be mindful of, in terms of re covery of

 3 those costs.

 4 CHAIRMAN IGNATIUS:  I'm sorry, I didn't

 5 follow what you said about a "state school tax"?

 6 MS. HOLLENBERG:  On occasion, there are,

 7 my recollection is vague, but, on occasion, there  are

 8 instances, and it happens frequently in the water  cases

 9 that I work in, where the municipality passes alo ng a tax

10 to the utility that shouldn't be passed along to the

11 utility.  That's the extent that I know.  And, I do

12 believe it's related to the school, schools tax, because

13 they're otherwise taxed, so they aren't subject t o the

14 schools tax.  I wish I had more information about  it.  But

15 it's just something that's coming to my mind, and  I know

16 that the Water Staff has -- Mr. Laflamme has ofte n

17 recognized that when he does his review of the mu nicipal

18 property taxes in water cases.

19 And, I do realize that the Commission

20 has, in its temporary rate order, permitted FairP oint to

21 -- or, permitted the review of FairPoint's reques t for the

22 surcharge to be reviewed in less than a full base  rate

23 case.  And, I do have some concern, given my expe rience in

24 other utility rate cases, that issues, such as pe nsion and
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 1 OPEB costs are going to come in through a surchar ge

 2 mechanism or other costs.  

 3 And, I guess, to the extent that the

 4 Commission can really identify this as a unique

 5 circumstance, perhaps as an exigent circumstance under

 6 their approval of the merger, I think that that w ould be

 7 helpful to dissuade any attempts by other utiliti es to

 8 view this as a vehicle to get single-issue ratema king more

 9 frequently at the Commission.

10 And, those are my comments.  Thank you.

11 CHAIRMAN IGNATIUS:  Do you have a

12 position on whether the ongoing charge, if it's a pproved,

13 is identified as a surcharge or as just a total a mount?

14 MS. HOLLENBERG:  I guess, to the -- the

15 only position I would have is that, if the Commis sion were

16 inclined or did allow the Company to recover the

17 consultant costs, I do believe that the charge sh ould be

18 labeled more correct or more consistent with what  it's

19 actually recovering.  I think that, if it is -- i f the

20 Company is allowed to recover separately certain expenses,

21 those expenses should be specifically identified,  so that

22 customers are aware of what costs they are paying

23 separately.  And, I think, to the extent, though,  that it

24 is -- the Commission approves the rate without a full rate
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 1 case, it seems inconsistent to include it in the base

 2 rate, because it has been viewed outside the cont ext of

 3 other costs and revenues.

 4 CHAIRMAN IGNATIUS:  All right.  Thank

 5 you.  Mr. Fossum.

 6 MR. FOSSUM:  Thank you.  As an initial

 7 matter, Staff is of the opinion that the total --  the

 8 estimate of the total tax that FairPoint would be

 9 subjected to is too high.  As we noted in looking  at

10 Exhibit 8, nearly all of the larger municipalitie s have

11 already billed FairPoint, and it's begun seeking

12 abatements in I believe Mr. O'Quinn said "virtual ly every

13 municipality".  Yet, the numbers that we have so far,

14 getting to the 5.5 million, reflect abatements fr om only

15 about 14 municipalities.  So, it's certainly poss ible that

16 number would decrease significantly.

17 I'd also note that, in their original

18 filing, FairPoint had noted that this tax would c ost

19 approximately $6.1 million.  That was later revis ed to

20 6.6 million, was later revised again, and at this  point

21 we're now down to 5.5 million.  And, all of those

22 estimates were based on the average of the bills that had

23 been received to date.  And, so, I would also say  that the

24 averaging method that they have used to produce t his
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 1 estimate of 7.6 million is somewhat misleading.  And,

 2 that's all to say that, following the allocations  down to

 3 intrastate level, the costs to be recovered by a 99 cent

 4 -- or, the amount recovered through a 99 cent cha rge,

 5 versus the overall cost to FairPoint, is not all that

 6 disparate.

 7 As to how that particular cost should be

 8 recovered, Staff agrees with the position of the Municipal

 9 Association, that this -- the proposal to have a surcharge

10 that lasts essentially indefinitely is inappropri ate.

11 Property taxes are and have been treated as expen ses of

12 the utility and are used in setting rates.  They have a

13 place in the rate-setting formula.  And, there's no

14 particular reason that we've been given in this c ase for

15 treating these taxes differently, other than thei r age.

16 Staff is not aware of any instance where property  taxes

17 have been recovered by a line item surcharge.

18 As to the issue of the surcharge itself,

19 just quickly on the consultant costs, whether tho se should

20 be included, and Staff believes they should not b e.  As

21 noted by the OCA, FairPoint did not ask originall y to

22 include those costs.  There is currently no amoun t stated

23 for those costs, we don't know what they are.  In

24 addition, recovery of those costs are not consist ent with
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 1 either in the intent of the charge or the charge as

 2 FairPoint currently describes it on its bills.

 3 Staff would recommend that the

 4 Commission reject the proposal to continue the su rcharge

 5 indefinitely and require that these taxes be incl uded in

 6 temporary rates -- or, I'm sorry, in permanent ra tes.

 7 FairPoint, though, as was made clear, has not pro duced any

 8 proposals for including this in rates.  So, there  is no

 9 proposal pending before the Commission.  And, the  Staff,

10 in normal circumstances, would request an order t hat

11 FairPoint produce a rate proposal.  But -- and, c learly,

12 there's been discussion today about the impact of  Senate

13 Bill 48, and whether -- and the degree to which t hat would

14 change the rate-setting that FairPoint does.

15 In light of the deregulation -- the

16 degree of deregulation that would result from Sen ate

17 Bill 48 and, should it be passed, Staff would pro pose

18 essentially the following:  That the Commission w ithhold

19 an order pending some final legislative action on  Senate

20 Bill 48.  It's my understanding that the bill is before

21 the House today, possibly today.  If the House vo tes on it

22 and passes it, the only thing remaining would be the

23 Governor's action on it, which presumably would b e soon.

24 So, withholding an order pending final legislativ e action
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 1 would not derail the proceeding.  

 2 If this bill is passed, Staff would then

 3 request that the Commission order FairPoint to ma ke a rate

 4 proposal covering basic local service and Lifelin e service

 5 incorporating these taxes.  And, that the order w ould

 6 require FairPoint to provide a justification for including

 7 the amounts they would propose, and to require Fa irPoint

 8 to show how it does not unfairly burden basic loc al

 9 service or Lifeline customers, and how the alloca tions to

10 them are fair and appropriate.  And, then, Staff and the

11 Commission could then review that proposal and ap prove or

12 reject it as may be necessary.

13 If, instead, the bill, Senate Bill 48,

14 is vetoed or not passed by the House or otherwise  not put

15 into effect, then the Commission could order -- c ould or

16 should order FairPoint to submit a rate proposal for

17 review and approval demonstrating how the taxes w ould be

18 incorporated into its existing overall rate struc ture.

19 CHAIRMAN IGNATIUS:  Thank you.  Yes,

20 please.  Commissioner Scott.

21 CMSR. SCOTT:  Thanks for that summary.

22 And, what would your suggestion be regarding the temporary

23 rate that's currently in place?

24 MR. FOSSUM:  Is that, essentially, it be
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 1 continued as "temporary" for the time being.  If Senate

 2 Bill 48 is passed, then whether this Commission c alls it a

 3 "temporary rate" or something else would, I belie ve, be in

 4 large measure sort of irrelevant.  If the bill is  not

 5 passed, then the temporary rate -- the "temporary "

 6 designation could be removed.  It would be a "per manent"

 7 rate of some level, and it would be part of FairP oint's

 8 overall rates.

 9 CMSR. SCOTT:  Thank you.

10 CHAIRMAN IGNATIUS:  And, when you say

11 "part of FairPoint's overall rates", do you mean no longer

12 identified as a "line item surcharge"?

13 MR. FOSSUM:  Correct.  For the reasons I

14 said, Staff does not believe that this should be called

15 out as a "line item surcharge".  Property taxes a re an

16 operating expense.  They are included in rates.  And, this

17 is no different from any other property tax that FairPoint

18 already pays.

19 CHAIRMAN IGNATIUS:  All right.  Thank

20 you.  Mr. Malone.

21 MR. MALONE:  Thank you, madam Chairman.

22 Start off by reiterating our request that the Com mission

23 make permanent the 99 cent surcharge that we've r equested

24 and that they granted as a temporary rate.  I thi nk we've
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 1 established that there is a concrete cost that th is rate

 2 has not recovered so far and is not anticipated t o recover

 3 fully for quite some time, if at all.  And, there fore, it

 4 certainly meets the criteria of being "just and

 5 reasonable".

 6 We believe that it should continue to be

 7 listed as a "surcharge".  We understand that SB 4 8 hovers

 8 over these proceedings and is complicating things .  But,

 9 at the moment, the PUC still has its existing aut hority

10 over FairPoint's rates.  And, by keeping it as a

11 surcharge, it makes it easier to administer for F airPoint,

12 it makes it easier for all the parties to track, and it

13 lends itself much better to discussions within th e context

14 of reconciliation down the line, once again, assu ming that

15 the Commission retains the authority that it has now.

16 As to the consultant charges, our

17 position is that, but for the tax, the consultant  charges

18 would not exist.  They're not a standard operatin g cost of

19 the Company.  They had popped up merely as a resp onse to

20 this tax.  And, the consultant serves and provide s value

21 by reducing the overall tax burden.  But that red uction is

22 net of the consultant's fee.  So, therefore, that

23 additional obligation to FairPoint still exists a nd,

24 therefore, the consultant's costs should be inclu ded in
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 1 the allocations.  And, that's all I have.  Thank you.

 2 CHAIRMAN IGNATIUS:  Thank you.

 3 Commissioner Scott.

 4 CMSR. SCOTT:  Thank you.  Attorney

 5 Malone, obviously, you heard the Staff's request,  which

 6 was to effectively put this in abeyance, keep the

 7 temporary rate as it is.  Do you see that would i n any way

 8 harm FairPoint?

 9 MR. MALONE:  It would be nice to have

10 some closure before SB 48 becomes, yes, is enacte d,

11 because we believe that it would be better to hav e a

12 baseline on the date, on the effective date of th e bill,

13 as to what FairPoint's basic rates are that we ca n work

14 from.  

15 It's not 100 percent clear to me what

16 Mr. Fossum was suggesting, but it sounded like, a s part of

17 his abeyance proposal, he was suggesting that the re would

18 be a review of not only the surcharge, but FairPo int's

19 basic rates as they exist now, which is something  -- is an

20 interpretation of the bill that we certainly do n ot agree

21 with.  We believe that we would like some definit eness as

22 to what the basic rates are, and, therefore, woul d ask the

23 Commission to act on this as soon as possible.

24 CHAIRMAN IGNATIUS:  All right.
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 1 Mr. Fossum, you have a response?  You look like y ou have

 2 something to say.

 3 MR. FOSSUM:  Well, I just wanted to

 4 clarify that, in asking that there be the withhol ding of

 5 an order, it was not my intent to say that the or der be

 6 withheld until after the effective date of the bi ll.  My

 7 understanding is that the bill, as it's drafted, has an

 8 effective date 60 days after its passage.  So, I believe I

 9 was asking that, whatever order be issued, be iss ued

10 following its either passage or defeat.  I don't know that

11 there would be anything that would stop the bill from

12 going into effect following its passage, barring something

13 that I've never seen or heard in a legislative pr oceeding.

14 So, there would be that 60-day period between the  bill's

15 passage and its effective date in which the Commi ssion

16 could issue an order on these rates.  With the

17 understanding that, if the bill has been passed, and all

18 it's waiting is for its effective date, it essent ially is

19 law, and there would be no real reason to delay i ssuing an

20 order any longer than that.

21 CHAIRMAN IGNATIUS:  Well, let me ask you

22 a little bit further though on that, because I th ink we do

23 have confusion on what you were recommending.  Wh at I

24 wrote down was that, "if 48 is passed, then you w ould ask
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 1 FairPoint to make a rate proposal for basic and L ifeline

 2 customers, to see that this rate doesn't unfairly  burden

 3 those customers."  And, there was some discussion  with

 4 Commissioner Harrington on whether that meant "do es the

 5 ability to go up by 10 percent is what you're tal king

 6 about or the rate itself?"  And, it sounded like,  when you

 7 said "10 percent of what is the question" means t he rate

 8 itself would be evaluated, as if it's a rate case , a

 9 mini-rate case on that one basic rate?

10 MR. FOSSUM:  No, I hadn't looked at it

11 quite that way.  And, my understanding is, Senate  Bill 48

12 allows for changes to basic and Lifeline service beyond

13 the 10 percent for changes in federal, state, or local

14 government taxes.  And, so, the -- but Staff, how ever, is

15 of the opinion that this tax change shouldn't be something

16 outside the rate itself.  And, so, I guess it wou ld be a

17 matter of clarifying, if the Commission agrees wi th the

18 Staff position, that this tax should be included in the

19 rates, then it would be a rate proposal, to the e xtent

20 that the rates would incorporate the tax.  If the

21 Commission believes that a surcharge, a separate charge,

22 apart from the rate itself, is the appropriate wa y of

23 handling that, then that might be viewed differen tly under

24 the law.  That was what I meant by a "rate propos al".
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 1 CHAIRMAN IGNATIUS:  All right.  That's

 2 helpful.  Thank you.  And, would you agree with

 3 Mr. Malone's statement that, whether it's called a

 4 "surcharge" or it's called -- or it's sort of phy sically

 5 rolled into a basic rate, the basic rate going fo rward --

 6 the current basic rate is the rate on the tariff,  plus the

 7 99 cent surcharge?

 8 MR. FOSSUM:  I don't know that I'd

 9 necessarily agree with that.  I don't think I had  heard a

10 formulation of that until today.  You know, the r ate, as I

11 understand it, is the rate that's in the tariff, not the

12 rate, plus a surcharge.  I don't see how that wou ld be

13 meaningfully different from saying that "the basi c rate is

14 the same as the rate plus the E911 surcharge that

15 otherwise exists", and I don't know that that's w hat they

16 would be arguing.  So, I don't know that I would agree

17 with that formulation.

18 CHAIRMAN IGNATIUS:  So, the sentence

19 from the December 2011 Commission order in this c ase that

20 referred to the property tax tariff that was prop osed

21 "would result in an increase to basic exchange re tail

22 rates as contemplated under the settlement agreem ent", you

23 interpret differently than Mr. Malone?

24 MR. FOSSUM:  I think so.  And, I don't
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 1 have the order in front of me.  But, if I recall

 2 correctly, there was a footnote in that order ind icating

 3 where the Commission would handle this issue unde r RSA

 4 378:6, I(a), rather than under 378:6, IV.  And, t he basis

 5 for that was that it was the equivalent to or rep resented

 6 a increase in rates.  And, so that was -- and I g uess

 7 that's how I had looked at it, as a -- whether it  was

 8 called a "surcharge" or not, the rates for everyo ne went

 9 up.  Whether that meant that it was, in fact, inc luded in

10 "the rate", as stated on the tariff, no, I did no t

11 interpret it necessarily as in that fashion.

12 CHAIRMAN IGNATIUS:  So, in your view,

13 it's an open question or perhaps not even an open

14 question.  In your view, is the basic exchange ra te that's

15 subject to the cap the tariffed rate for basic ex change

16 service and does not include the municipal surcha rge?

17 MR. FOSSUM:  I think, at this point,

18 that charge is a separate charge for taxes.  That  said,

19 it's I believe Staff's position that it should be  in the

20 rates and not as a separate charge.  At which poi nt, it

21 would be part of the basic local service rate.

22 CHAIRMAN IGNATIUS:  So, I think we've

23 gone in a circle here and I think I'm confused.  It's

24 Staff's position that, let's assume the basic cha rge is
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 1 $10.  That the amount that would be subject to th e cap

 2 limitations should be $11, that's the capped amou nt, or

 3 that's the amount that is subject to the cap prov isions?

 4 Or, is it $10 that should be subject to the cap

 5 provisions?

 6 MR. FOSSUM:  I believe it should be the

 7 $10, but that's because -- well, I'm trying to gu ess at

 8 the implementation of this.  And, I apologize, I don't --

 9 I mean, it's a law that is not in effect yet, and  that

10 Staff has spent some time trying to understand.  And, how

11 ultimately it would be, in fact, implemented, I t hink is

12 indeed an open question.  At the moment, my under standing

13 is that the Staff's position is that the rate is the rate

14 as stated on the tariff, and that, at the moment,  that

15 surcharge is something separate from it.  Subject  to --

16 CHAIRMAN IGNATIUS:  I understand the

17 mechanics are that way.  I'm just trying to get a t the

18 ultimate "what's the fair charge to be assessed t o

19 customers, whether it's in two pieces, a rate and  a

20 surcharge or all rolled into one?"  That, in Staf f's view,

21 and I put everybody on the spot on this.  So, I r ealize,

22 if people haven't thought this all through is per fectly

23 fair.  But it sounds like the mechanics of having  two

24 pieces, the rate should be the rate, not the rate  plus
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 1 surcharge.  But, then, when you look at "what's t he fair

 2 rate going forward?"  It sounds like the rate, pl us the

 3 property tax amount, should be -- would make more  sense to

 4 be rolled into the full $11, if you will, as the rate in

 5 the future.  Is that fair?

 6 MR. FOSSUM:  I think that's accurate,

 7 yes.

 8 CHAIRMAN IGNATIUS:  Okay.  We should

 9 stop now.  All right.  Anything further from anyo ne?

10 First, before FairPoint, anyone else, since we've  kind of

11 continued to go here, anything else you want to a dd to

12 your closings?  

13 (No verbal response) 

14 CHAIRMAN IGNATIUS:  Mr. Malone, anything

15 else you want to add?

16 MR. MALONE:  No.  Just following your

17 example, madam Chairman, we believe that the cap would be

18 based on $10.99, the $10 tariffed rate, the 99 ce nt

19 surcharge.  And, then, any cap calculations would  go from

20 there.  Just to clarify.

21 CHAIRMAN IGNATIUS:  Thank you.  All

22 right.  Thank you very much for the information t his

23 morning.  We will take all of this under adviseme nt and

24 await an order, and we'll all watch what happens at the
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 1 Legislature.  Thank you.  We stand adjourned.

 2 (Whereupon the hearing ended at 12:51 

 3 p.m.)  
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